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PART I.    FINANCIAL INFORMATION

ITEM 1.    FINANCIAL STATEMENTS

Prestige Consumer Healthcare Inc.
Condensed Consolidated Statements of Income and Comprehensive Income

(Unaudited)
 Three Months Ended June 30,

(In thousands, except per share data) 2021 2020
Revenues

Net sales $ 269,172 $ 229,384 
Other revenues 9 10 

Total revenues 269,181 229,394 

Cost of Sales   
Cost of sales excluding depreciation 108,335 94,124 
Cost of sales depreciation 1,834 1,402 

Cost of sales 110,169 95,526 
Gross profit 159,012 133,868 

Operating Expenses   
Advertising and marketing 39,439 27,750 
General and administrative 22,471 19,934 
Depreciation and amortization 5,760 6,065 

Total operating expenses 67,670 53,749 
Operating income 91,342 80,119 

Other (income) expense   
Interest expense, net 15,077 21,941 
Other (income) expense, net (105) 10 

Total other expense, net 14,972 21,951 
Income before income taxes 76,370 58,168 

Provision for income taxes 18,615 14,462 
Net income $ 57,755 $ 43,706 

Earnings per share:   
Basic $ 1.15 $ 0.87 

Diluted $ 1.14 $ 0.86 

Weighted average shares outstanding:   
Basic 50,139 50,264 

Diluted 50,671 50,808 

Comprehensive income (loss), net of tax:
Currency translation adjustments (1,492) 10,590 
Unrealized gain on interest rate swaps 520 309 

Total other comprehensive (loss) income (972) 10,899 
Comprehensive income $ 56,783 $ 54,605 

See accompanying notes.
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Prestige Consumer Healthcare Inc.
Condensed Consolidated Balance Sheets

(Unaudited)

(In thousands) June 30, 2021 March 31, 2021

Assets
Current assets

Cash and cash equivalents $ 163,624 $ 32,302 
Accounts receivable, net of allowance of $14,659 and $16,457, respectively 130,346 114,671 
Inventories 105,546 114,959 
Prepaid expenses and other current assets 9,008 7,903 

Total current assets 408,524 269,835 

Property, plant and equipment, net 69,825 70,059 
Operating lease right-of-use assets 22,345 23,722 
Finance lease right-of-use assets, net 8,344 8,986 
Goodwill 577,840 578,079 
Intangible assets, net 2,469,714 2,475,729 
Other long-term assets 2,522 2,863 
Total Assets $ 3,559,114 $ 3,429,273 

Liabilities and Stockholders' Equity   
Current liabilities   

Accounts payable $ 30,963 $ 45,978 
Accrued interest payable 17,067 6,312 
Operating lease liabilities, current portion 5,974 5,858 
Finance lease liabilities, current portion 2,607 2,588 
Other accrued liabilities 68,435 61,402 

Total current liabilities 125,046 122,138 

Long-term debt, net 1,545,352 1,479,653 
Deferred income tax liabilities 439,428 434,050 
Long-term operating lease liabilities, net of current portion 18,329 19,706 
Long-term finance lease liabilities, net of current portion 6,157 6,816 
Other long-term liabilities 8,555 8,612 
Total Liabilities 2,142,867 2,070,975 

Commitments and Contingencies — Note 16

Stockholders' Equity   
Preferred stock - $0.01 par value   

Authorized - 5,000 shares   
Issued and outstanding - None — — 

Common stock - $0.01 par value   
Authorized - 250,000 shares   
Issued - 54,211 shares at June 30, 2021 and 53,999 shares at March 31, 2021 542 540 

Additional paid-in capital 503,588 499,508 
Treasury stock, at cost - 4,151 shares at June 30, 2021 and 4,088 shares at March 31, 2021 (133,648) (130,732)
Accumulated other comprehensive loss, net of tax (20,773) (19,801)
Retained earnings 1,066,538 1,008,783 
Total Stockholders' Equity 1,416,247 1,358,298 
Total Liabilities and Stockholders' Equity $ 3,559,114 $ 3,429,273 

 See accompanying notes.
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Prestige Consumer Healthcare Inc.
Condensed Consolidated Statements of Changes in Stockholders' Equity

(Unaudited)

Three Months Ended June 30, 2021
Common Stock

Additional Paid-in
Capital

Treasury Stock

Accumulated 
Other 

Comprehensive Loss
Retained
Earnings Totals(In thousands) Shares

Par 
Value Shares Amount

Balances at March 31, 2021 53,999 $ 540 $ 499,508 4,088 $ (130,732) $ (19,801) $ 1,008,783 $ 1,358,298 
Stock-based compensation — — 1,878 — — — — 1,878 
Exercise of stock options 68 — 2,204 — — — — 2,204 
Issuance of shares related to
restricted stock 144 2 (2) — — — — — 
Treasury share repurchases — — — 63 (2,916) — — (2,916)
Net income — — — — — — 57,755 57,755 
Comprehensive loss — — — — — (972) — (972)
Balances at June 30, 2021 54,211 $ 542 $ 503,588 4,151 $ (133,648) $ (20,773) $ 1,066,538 $ 1,416,247 

Three Months Ended June 30, 2020

Common Stock

Additional Paid-in
Capital

Treasury Stock Accumulated 
Other 

Comprehensive 
Income (Loss)

Retained
Earnings Totals(In thousands) Shares

Par 
Value Shares Amount

Balances at March 31, 2020 53,805 $ 538 $ 488,116 3,719 $ (117,623) $ (44,161) $ 844,101 $ 1,170,971 
Stock-based compensation — — 1,464 — — — — 1,464 
Exercise of stock options 60 — 1,216 — — — — 1,216 
Issuance of shares related to
restricted stock 74 1 (1) — — — — — 
Treasury share repurchases — — — 31 (1,242) — — (1,242)
Net income — — — — — — 43,706 43,706 
Comprehensive income — — — — — 10,899 — 10,899 
Balances at June 30, 2020 53,939 $ 539 $ 490,795 3,750 $ (118,865) $ (33,262) $ 887,807 $ 1,227,014 

See accompanying notes.
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Prestige Consumer Healthcare Inc.
Condensed Consolidated Statements of Cash Flows

(Unaudited)
 Three Months Ended June 30,
(In thousands) 2021  2020
Operating Activities  
Net income $ 57,755  $ 43,706 
Adjustments to reconcile net income to net cash provided by operating activities:   

Depreciation and amortization 7,594  7,467 
Loss on disposal of property and equipment 26 42 
Deferred income taxes 5,876  6,147 
Amortization of debt origination costs 759  1,400 
Stock-based compensation costs 1,878  1,464 
Non-cash operating lease cost 1,691 1,831 
Other — 50 

Changes in operating assets and liabilities:   
Accounts receivable (15,879)  39,734 
Inventories 9,384  51 
Prepaid expenses and other current assets (1,049)  (4,019)
Accounts payable (15,551)  (32,386)
Accrued liabilities 18,439  11,588 
Operating lease liabilities (1,578) (1,812)
Other (40) (109)

Net cash provided by operating activities 69,305  75,154 

Investing Activities    
Purchases of property, plant and equipment (1,500)  (2,553)
Other 177 — 

Net cash used in investing activities (1,323)  (2,553)

Financing Activities    
Term loan repayments (20,000) (56,000)
Borrowings under revolving credit agreement 85,000 — 
Repayments under revolving credit agreement — (55,000)
Payments of finance leases (638) (336)
Proceeds from exercise of stock options 2,204 1,216 
Fair value of shares surrendered as payment of tax withholding (2,916) (1,242)

Net cash provided by (used in) financing activities 63,650  (111,362)
Effects of exchange rate changes on cash and cash equivalents (310) 1,942 
Increase (decrease) in cash and cash equivalents 131,322  (36,819)
Cash and cash equivalents - beginning of period 32,302  94,760 
Cash and cash equivalents - end of period $ 163,624  $ 57,941 
Interest paid $ 3,389  $ 5,571 

Income taxes paid $ 2,388  $ 2,182 

See accompanying notes.
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Prestige Consumer Healthcare Inc.
Notes to Condensed Consolidated Financial Statements (unaudited)

1.    Business and Basis of Presentation

Nature of Business
Prestige Consumer Healthcare Inc. (referred to herein as the “Company” or “we,” which reference shall, unless the context requires otherwise, be deemed to refer to Prestige Consumer Healthcare
Inc. and all of its direct and indirect 100% owned subsidiaries on a consolidated basis) is engaged in the development, manufacturing, marketing, sales and distribution of over-the-counter (“OTC”)
healthcare products to mass merchandisers, drug, food, dollar, convenience and club stores and e-commerce channels in North America (the United States and Canada), and in Australia and certain
other international markets.  Prestige Consumer Healthcare Inc. is a holding company with no operations and is also the parent guarantor of the senior credit facility and the senior notes described in
Note 7 to these Condensed Consolidated Financial Statements.

Coronavirus Outbreak
In January 2020, the World Health Organization ("WHO") announced a global health crisis due to a new strain of coronavirus ("COVID-19"). In March 2020, the WHO classified the COVID-19
outbreak as a pandemic. This pandemic has caused significant volatility in the United States and global economies. We expect economic conditions will continue to be highly volatile and uncertain
and could affect demand for our products and put pressure on prices. We experienced a temporary but significant decline in consumer consumption of our brands in the first quarter of fiscal 2021,
followed by more stable consumption and customer orders over the remainder of the year. Generally, throughout the pandemic some categories were positively impacted (for instance, Women’s
Health, Oral Care and Dermatological) and some categories negatively impacted (for instance, Cough & Cold and Gastrointestinal). The positively impacted categories benefited from the consumer
shift to over-the-counter healthcare products as consumers increased their focus on hygiene and self-care at home related to COVID-19. The declining categories were impacted by reduced incidence
levels and usage rates due to shelter-at-home restrictions and limited travel-related activity. In the first quarter of fiscal 2022, we experienced solid consumer consumption and share gains across most
of our brand portfolio. Our business also benefited from a significant increase in demand in certain travel-related categories and channels previously impacted by the COVID-19 virus.

We have continued to see changes in the purchasing patterns of our consumers, including the frequency of visits by consumers to retailers and a shift in many markets to purchasing our products
online. Although we have not experienced a material disruption to our overall supply chain to date, the environment remains uncertain. To date, the pandemic has not had a material negative impact
on our operations, overall demand for most of our products or resulting aggregate sales and earnings, and, as such, it has also not negatively impacted our liquidity position. We continue to generate
operating cash flows to meet our short-term liquidity needs. These circumstances could change in this dynamic, unprecedented environment. If the outbreak continues to spread, it may materially
affect our operations and those of third parties on which we rely, including causing disruptions in the supply and distribution of our products. We may need to limit operations and may experience
material limitations in employee resources. The extent to which COVID-19 impacts our results and liquidity will depend on future developments, which are highly uncertain and cannot be predicted,
including new information which may emerge concerning the severity of COVID-19, and the actions to contain COVID-19 or treat its impact, among others. We do not yet know the full extent of its
impacts on our business or the global economy. However, these effects could have a material, adverse impact on our liquidity, capital resources, and results of operations and those of the third parties
on which we rely.

Basis of Presentation
The unaudited Condensed Consolidated Financial Statements presented herein have been prepared in accordance with accounting principles generally accepted in the United States of America
(“GAAP”) for interim financial reporting and the instructions to Form 10-Q and Article 10 of Regulation S-X.  Accordingly, they do not include all of the information and footnotes required by
GAAP for complete financial statements.  All significant intercompany transactions and balances have been eliminated in consolidation.  In the opinion of management, these Condensed
Consolidated Financial Statements include all adjustments, consisting of normal recurring adjustments, that are considered necessary for a fair statement of our consolidated financial position, results
of operations and cash flows for the interim periods presented.  Our fiscal year ends on March 31  of each year. References in these Condensed Consolidated Financial Statements or related notes to a
year (e.g., 2022) mean our fiscal year ending or ended on March 31  of that year. Operating results for the three months ended June 30, 2021 are not necessarily indicative of results that may be
expected for the fiscal year ending March 31, 2022.  These unaudited Condensed Consolidated Financial Statements and related notes should be read in conjunction with our audited Consolidated
Financial Statements and notes thereto included in our Annual Report on Form 10-K for the fiscal year ended March 31, 2021.

Use of Estimates
The preparation of financial statements in conformity with GAAP requires management to make estimates and assumptions that affect the reported amounts of assets and liabilities and disclosure of
contingent assets and liabilities at the date of the financial statements, as well as the reported amounts of revenues and expenses during the reporting period.  Although these estimates are

st

st
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based on our knowledge of current events and actions that we may undertake in the future, actual results could differ from those estimates. Our most significant estimates include those made in
connection with the valuation of intangible assets, stock-based compensation, fair value of debt, sales returns and allowances, trade promotional allowances, inventory obsolescence, and accounting
for income taxes and related uncertain tax positions.  

Recently Adopted Accounting Pronouncements
In December 2019, the Financial Accounting Standards Board ("FASB") issued Accounting Standards Update ("ASU") 2019-12, Income Taxes (Topic 740): Simplifying the Accounting for Income
Taxes. The amendments in this update eliminate the need for an organization to analyze whether certain exceptions apply for tax purposes. It also simplifies GAAP for certain taxes. The amendments
in these updates are effective for us for fiscal years beginning after December 15, 2020, including interim periods within those fiscal years. We adopted this standard effective April 1, 2021, and the
adoption of this standard did not have a material impact on our Consolidated Financial Statements.

Recently Issued Accounting Pronouncements
In March 2020, the FASB issued ASU 2020-04, Reference Rate Reform (Topic 848): Facilitation of the Effects of Reference Rate Reform on Financial Reporting. The amendments in this update are
elective and apply to all entities that have contracts, hedging relationships, and other transactions that reference LIBOR or another reference rate expected to be discontinued. The amendments in this
update provide temporary optional guidance to ease the potential burden in accounting for reference rate reform. An entity may elect to apply the amendments prospectively through December 31,
2022. In January 2021, the FASB issued ASU 2021-01, Reference Rate Reform (Topic 848): Scope to clarify that certain optional expedients and exceptions in Topic 848 for contract modifications
and hedge accounting apply to derivatives that are affected by the discounting transition to new reference rates. The amendments in this update are effective immediately for entities that elect to apply
the optional guidance in Topic 848. We are currently evaluating the impact of adopting this guidance on our Consolidated Financial Statements.

2.     Inventories

Inventories consist of the following:
(In thousands) June 30, 2021 March 31, 2021
Components of Inventories
Packaging and raw materials $ 9,480 $ 8,463 
Work in process 326 326 
Finished goods 95,740 106,170 
Inventories $ 105,546 $ 114,959 

Inventories are carried and depicted above at the lower of cost or net realizable value, which includes a reduction in inventory values of $6.0 million and $4.0 million at June 30, 2021 and March 31,
2021, respectively, related to obsolete and slow-moving inventory.
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3.    Goodwill

A reconciliation of the activity affecting goodwill by operating segment is as follows:

(In thousands)
North American OTC

Healthcare
International OTC 

Healthcare Consolidated
Balance - March 31, 2021

Goodwill $ 710,354 $ 32,683 $ 743,037 
Accumulated impairment loss (163,711) (1,247) (164,958)

Balance - March 31, 2021 546,643 31,436 578,079 
Effects of foreign currency exchange rates — (239) (239)

Balance - June 30, 2021
Goodwill 710,354 32,444 742,798 
Accumulated impairment loss (163,711) (1,247) (164,958)

Balance - June 30, 2021 $ 546,643 $ 31,197 $ 577,840 

On an annual basis during the fourth quarter of each fiscal year, or more frequently if conditions indicate that the carrying value of the asset may not be recoverable, management performs a review of
the values assigned to goodwill and tests for impairment. We utilize the discounted cash flow method to estimate the fair value of our reporting units as part of the goodwill impairment test. We also
considered our market capitalization at February 28, 2021, which was the date of our annual review, as compared to the aggregate fair values of our reporting units, to assess the reasonableness of our
estimates pursuant to the discounted cash flow methodology. The estimates and assumptions made in assessing the fair value of our reporting units and the valuation of the underlying assets and
liabilities are inherently subject to significant uncertainties related to future sales, gross margins, and advertising and marketing expenses, which can be impacted by increases in competition,
changing consumer preferences, technical advances, or the potential impacts of COVID-19. The discount rate assumption may be influenced by such factors as changes in interest rates and rates of
inflation, which can have an impact on the determination of fair value. If these assumptions are adversely affected, we may be required to record impairment charges in the future. We continuously
monitor events that could trigger an interim impairment analysis, which included the impact of COVID-19 for the period ended June 30, 2021.

As of June 30, 2021, we determined no events have occurred that would indicate potential impairment of goodwill.

4.    Intangible Assets, net

A reconciliation of the activity affecting intangible assets, net is as follows: 

(In thousands)

Indefinite-
Lived

Trademarks

Finite-Lived
Trademarks and

Customer Relationships Totals
Gross Carrying Amounts
Balance — March 31, 2021 $ 2,281,988 $ 389,347 $ 2,671,335 
Effects of foreign currency exchange rates (1,143) (24) (1,167)
Balance — June 30, 2021 2,280,845 389,323 2,670,168 
    
Accumulated Amortization    
Balance — March 31, 2021 — 195,606 195,606 
Additions — 4,867 4,867 
Effects of foreign currency exchange rates — (19) (19)
Balance — June 30, 2021 — 200,454 200,454 

Intangible assets, net - June 30, 2021 $ 2,280,845 $ 188,869 $ 2,469,714 

Amortization expense was $4.9 million for the three months ended June 30, 2021, and June 30, 2020.  
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Finite-lived intangible assets are expected to be amortized over their estimated useful life, which ranges from a period of 10 to 30 years, and the estimated amortization expense for each of the five
succeeding years and the periods thereafter is as follows (in thousands):

(In thousands)
Year Ending March 31, Amount
2022 (remaining nine months ended March 31, 2022) $ 14,599 
2023 19,465 
2024 19,441 
2025 17,398 
2026 15,126 
Thereafter 102,840 

$ 188,869 

Under accounting guidelines, indefinite-lived assets are not amortized, but must be tested for impairment annually, or more frequently if an event occurs or circumstances change that would more
likely than not reduce the fair value of the asset below the carrying amount. On February 28, 2021, the date of our annual impairment review, there were no indicators of impairment as a result of the
analysis and, accordingly, no additional impairment charge was taken on our March 31, 2021 financial statements. Additionally, at each reporting period, an evaluation must be made to determine
whether events and circumstances continue to support an indefinite useful life.  Intangible assets with finite lives are amortized over their respective estimated useful lives and are also tested for
impairment whenever events or changes in circumstances indicate that the carrying value of the asset may not be recoverable and exceeds its fair value.

We utilize the excess earnings method to estimate the fair value of our individual indefinite-lived intangible assets. The assumptions subject to significant uncertainties include the discount rate
utilized in the analyses, as well as future sales, gross margins, and advertising and marketing expenses. The discount rate assumption may be influenced by such factors as changes in interest rates
and rates of inflation, which can have an impact on the determination of fair value. Additionally, should the related fair values of intangible assets be adversely affected as a result of declining sales or
margins caused by competition, changing consumer needs or preferences, technological advances, changes in advertising and marketing expenses, or the potential impacts of COVID-19, we may be
required to record impairment charges in the future.

As of June 30, 2021, no events have occurred that would indicate potential impairment of intangible assets.

5.    Leases

We lease real estate and equipment for use in our operations.

The components of lease expense for the three months ended June 30, 2021 and 2020 were as follows:
Three Months Ended June 30,

(In thousands) 2021 2020
Finance lease cost:
     Amortization of right-of-use assets $ 642 $ 325 
     Interest on lease liabilities 66 50 
Operating lease cost 1,687 1,697 
Short term lease cost 22 23 
Variable lease cost 11,651 11,707 
Sublease income — (54)
Total net lease cost $ 14,068 $ 13,748 
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As of June 30, 2021, the maturities of lease liabilities were as follows:
(In thousands)

Year Ending March 31,
Operating Leases Finance 

Lease Total
2022 (Remaining nine months ending March 31, 2022) $ 5,453 $ 2,119 $ 7,572 
2023 6,377 2,826 9,203 
2024 6,335 2,826 9,161 
2025 4,137 1,413 5,550 
2026 1,815 — 1,815 
Thereafter 3,164 — 3,164 
Total undiscounted lease payments 27,281 9,184 36,465 
Less amount of lease payments representing interest (2,978) (420) (3,398)
Total present value of lease payments $ 24,303 $ 8,764 $ 33,067 

The weighted average remaining lease term and weighted average discount rate were as follows:
June 30, 2021

Weighted average remaining lease term (years)
Operating leases 4.45
Finance leases 3.25

Weighted average discount rate
Operating leases 5.26 %
Finance leases 2.98 %

6.    Other Accrued Liabilities

Other accrued liabilities consist of the following:
(In thousands) June 30, 2021 March 31, 2021
Accrued marketing costs $ 38,885 $ 29,955 
Accrued compensation costs 7,107 14,074 
Accrued broker commissions 749 1,023 
Income taxes payable 7,772 1,652 
Accrued professional fees 4,523 4,472 
Accrued production costs 3,415 2,882 
Accrued sales tax 1,692 2,368 
Other accrued liabilities 4,292 4,976 

$ 68,435 $ 61,402 
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7.    Long-Term Debt

Long-term debt consists of the following, as of the dates indicated:
(In thousands, except percentages) June 30, 2021 March 31, 2021
2021 Senior Notes bearing interest at 3.750%, with interest payable on April 1 and October 1 of each year. The 2021 Senior Notes mature
on April 1, 2031. 600,000 600,000 
2019 Senior Notes bearing interest at 5.125%, with interest payable on January 15 and July 15 of each year. The 2019 Senior Notes
mature on January 15, 2028. 400,000 400,000 
2012 Term B-5 Loans bearing interest at the Borrower's option at either LIBOR plus a margin of 2.00%, with a LIBOR floor of 0.00%, or
an alternate base rate plus a margin of 1.00%, with a base rate floor of 1.00%, due on January 26, 2024. 475,000 495,000 
2012 ABL Revolver bearing interest at the Borrower's option at either a base rate plus applicable margin or LIBOR plus applicable
margin. Any unpaid balance is due on December 11, 2024. 85,000 — 
Long-term debt 1,560,000 1,495,000 
Less: unamortized debt costs (14,648) (15,347)
Long-term debt, net $ 1,545,352 $ 1,479,653 

At June 30, 2021, we had $85.0 million outstanding on the asset-based revolving credit facility entered into January 31, 2012, as amended (the "2012 ABL Revolver"), and a borrowing capacity of
$57.1 million.

See Note 19 - Subsequent Events.

Interest Rate Swaps:
We currently have an interest rate swap to hedge a total of $200.0 million of our variable interest debt (see Note 9 for further details).

As of June 30, 2021, aggregate future principal payments required in accordance with the terms of the 2012 Term B-5 Loans, 2012 ABL Revolver and the indentures governing the senior unsecured
notes due 2031 (the "2021 Senior Notes") and the senior unsecured notes due 2028 (the "2019 Senior Notes") are as follows:
(In thousands)
Year Ending March 31, Amount
2022 (remaining nine months ending March 31, 2022) $ — 
2023 — 
2024 475,000 
2025 85,000 
2026 — 
Thereafter 1,000,000 

$ 1,560,000 

8.    Fair Value Measurements
For certain of our financial instruments, including cash, accounts receivable, accounts payable and other current liabilities, the carrying amounts approximate their respective fair values due to the
relatively short maturity of these amounts.

FASB Accounting Standards Codification ("ASC") 820, Fair Value Measurements, requires fair value to be determined based on the exchange price that would be received for an asset or paid to
transfer a liability in the principal or most advantageous market assuming an orderly transaction between market participants. ASC 820 established market (observable inputs) as the preferred source
of fair value, to be followed by our assumptions of fair value based on hypothetical transactions (unobservable inputs) in the absence of observable market inputs. Based upon the above, the following
fair value hierarchy was created:
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Level 1 - Quoted market prices for identical instruments in active markets;

Level 2 - Quoted prices for similar instruments in active markets, as well as quoted prices for identical or similar instruments in markets that are not considered active; and

Level 3 - Unobservable inputs developed by us using estimates and assumptions reflective of those that would be utilized by a market participant.

The market values have been determined based on market values for similar instruments adjusted for certain factors. As such, the 2021 Senior Notes, the 2019 Senior Notes, the 2012 Term B-5
Loans, and the 2012 ABL Revolver and our interest rate swaps are measured in Level 2 of the above hierarchy. The summary below details the carrying amounts and estimated fair values of these
instruments at June 30, 2021 and March 31, 2021.

June 30, 2021 March 31, 2021
(In thousands) Carrying Value Fair Value Carrying Value Fair Value
2021 Senior Notes $ 600,000 $ 579,000 $ 600,000 $ 570,000 
2019 Senior Notes 400,000 421,000 400,000 417,000 
2012 Term B-5 Loans 475,000 475,000 495,000 493,763 
2012 ABL Revolver 85,000 85,000 — — 
Interest rate swaps 1,688 1,688 2,363 2,363 

At June 30, 2021 and March 31, 2021, we did not have any assets or liabilities measured in Level 1 or 3.

9.    Derivative Instruments

Changes in interest rates expose us to risks. To help us manage these risks, in January 2020 we entered into two interest rate swaps to hedge a total of $400.0 million of our variable interest debt. One
swap settled on January 31, 2021 and, as of June 30, 2021, one interest rate swap to hedge $200.0 million remained outstanding. The fair value of this interest rate swap is reflected in our
Consolidated Balance Sheets in other accrued liabilities. We do not use derivatives for trading purposes.

The following tables summarize the fair values of our derivative instrument as of the end of the periods shown:
June 30, 2021

(In thousands) Hedge Type Final Settlement Date Notional Amount Other Accrued Liabilities
Other Long-Term

Liabilities
Interest rate swap Cash flow 1/31/2022 $ 200,000 (1,688) — 
Total fair value $ (1,688) $ — 

March 31, 2021

(In thousands) Hedge Type Final Settlement Date Notional Amount Other Accrued Liabilities
Other Long-Term

Liabilities
Interest rate swap Cash flow 1/31/2022 $ 200,000 (2,363) — 
Total fair value $ (2,363) $ — 

The following table summarizes our interest rate swaps, net of tax, for the periods shown:
Three Months Ended June 30,

(In thousands) Location 2021 2020
Gain Recognized in Other Comprehensive Loss (effective portion) Other comprehensive income (loss) $ 520 $ 309 
Loss Reclassified from Accumulated Other Comprehensive Loss into
Income

Interest expense
$ (718) $ (1,026)

We expect pre-tax losses of $1.7 million associated with interest rate swaps, currently reported in accumulated other comprehensive loss, to be reclassified into income over the next twelve months.
The amount ultimately realized, however, will differ as interest rates change and the underlying contracts settle.
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Counterparty Credit Risk:
Interest rate swaps expose us to counterparty credit risk for non-performance. We manage our exposure to counterparty credit risk by only dealing with counterparties who are substantial international
financial institutions with significant experience using such derivative instruments.

10.    Stockholders' Equity

We are authorized to issue 250.0 million shares of common stock, $0.01 par value per share, and 5.0 million shares of preferred stock, $0.01 par value per share.  The Board of Directors may direct
the issuance of the undesignated preferred stock in one or more series and determine preferences, privileges and restrictions thereof.

Each share of common stock has the right to one vote on all matters submitted to a vote of stockholders.  The holders of common stock are also entitled to receive dividends whenever funds are
legally available and when declared by the Board of Directors, subject to prior rights of holders of all classes of outstanding stock having priority rights as to dividends.  No dividends have been
declared or paid on our common stock through June 30, 2021.

During the three months ended June 30, 2021 and 2020, we repurchased shares of our common stock pursuant to the provisions of the various employee restricted stock awards and recorded them as
treasury stock. Our share repurchases consisted of the following:

Three Months Ended June 30,
2021 2020

Number of shares 63,314 31,117 
Average price per share $46.04 $39.91
Total amount repurchased $2.9 million $1.2 million

11.    Accumulated Other Comprehensive Loss

Accumulated other comprehensive loss consisted of the following at June 30, 2021 and March 31, 2021:
(In thousands) June 30, 2021 March 31, 2021
Components of Accumulated Other Comprehensive Loss  
Cumulative translation adjustment $ (20,400)  $ (18,908)
Unrealized loss on interest rate swaps, net of tax of $388 and $543, respectively (1,299) (1,819)
Unrecognized net gain (loss) on pension plans, net of tax of $(276) and $(276), respectively 926 926 
Accumulated other comprehensive loss, net of tax $ (20,773)  $ (19,801)

As of June 30, 2021 and March 31, 2021, no amounts were reclassified from accumulated other comprehensive loss into earnings.

12.    Earnings Per Share

Basic earnings per share is computed based on income available to common stockholders and the weighted average number of shares of common stock outstanding during the period. Diluted earnings
per share is computed based on income available to common stockholders and the weighted average number of shares of common stock outstanding plus the effect of potentially dilutive common
shares outstanding during the period using the treasury stock method, which includes stock options and restricted stock units ("RSUs"). Potential common shares, composed of the incremental
common shares issuable upon the exercise of outstanding stock options and unvested RSUs, are included in the diluted earnings per share calculation to the extent that they are dilutive. In loss
periods, the assumed exercise of in-the-money stock options and RSUs has an anti-dilutive effect, and therefore these instruments are excluded from the computation of diluted earnings per share.
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The following table sets forth the computation of basic and diluted earnings per share:
Three Months Ended June 30,

(In thousands, except per share data) 2021 2020
Numerator
Net income $ 57,755 $ 43,706 
 
Denominator
Denominator for basic earnings per share — weighted average shares outstanding 50,139 50,264 
Dilutive effect of unvested restricted stock units and options issued to employees and directors 532 544 
Denominator for diluted earnings per share 50,671 50,808 
 
Earnings per Common Share:
Basic earnings per share $ 1.15 $ 0.87 
 
Diluted earnings per share $ 1.14 $ 0.86 

For the three months ended June 30, 2021 and 2020, there were 0.5 million and 0.6 million shares, respectively, attributable to outstanding stock-based awards that were excluded from the calculation
of diluted earnings per share because their inclusion would have been anti-dilutive.
13.    Share-Based Compensation

In connection with our initial public offering, the Board of Directors adopted the 2005 Long-Term Equity Incentive Plan (the “2005 Plan”), which provided for grants of up to a maximum of 5.0
million shares of restricted stock, stock options, RSUs and other equity-based awards. In June 2014, the Board of Directors approved, and in July 2014, our stockholders ratified, an increase of an
additional 1.8 million shares of our common stock for issuance under the 2005 Plan, an increase of the maximum number of shares subject to stock options that could be awarded to any one
participant under the 2005 Plan during any fiscal 12-month period from 1.0 million to 2.5 million shares, and an extension of the term of the 2005 Plan by ten years, to February 2025.  Directors,
officers and other employees of the Company and its subsidiaries, as well as others performing services for the Company, were eligible for grants under the 2005 Plan.

On June 23, 2020, the Board of Directors adopted the Prestige Consumer Healthcare Inc. 2020 Long-Term Incentive Plan (the “2020 Plan”). The 2020 Plan became effective on August 4, 2020, upon
the approval of the 2020 Plan by our stockholders. On June 23, 2020, a total of 2,827,210 shares were available for issuance under the 2020 Plan (comprised of 2,000,000 new shares plus 827,210
shares that were unissued under the 2005 Plan). All future equity awards will be made from the 2020 Plan, and the Company will not grant any additional awards under the 2005 Plan.

The following table provides information regarding our stock-based compensation:
Three Months Ended June 30,

(In thousands) 2021 2020
Pre-tax share-based compensation costs charged against income $ 1,878 $ 1,464 
Income tax benefit recognized on compensation costs $ 143 $ 112 
Total fair value of options and RSUs vested during the period $ 7,006 $ 5,781 
Cash received from the exercise of stock options $ 2,204 $ 1,216 
Tax benefits realized from tax deductions resulting from RSU issuances and stock option exercises $ 1,721 $ 944 

At June 30, 2021, there were $13.1 million of unrecognized compensation costs related to unvested share-based compensation arrangements under the 2005 Plan and the 2020 Plan, based on
management's estimate of the shares that will ultimately vest.  We expect to recognize such costs over a weighted average period of 1.1 years. At June 30, 2021, there were 2.5 million shares available
for issuance under the 2020 Plan.
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On May 3, 2021, the Compensation and Talent Management Committee (the "Committee") of our Board of Directors granted 77,345 performance stock units, 73,108 RSUs and stock options to
acquire 222,660 shares of our common stock under the 2020 Plan to certain executive officers and employees. The stock options were granted at an exercise price of $44.33 per share, which was
equal to the closing price for our common stock on the date of the grant.

A newly appointed independent member of the Board of Directors received a grant under the 2020 Plan of 1,636 RSUs on May 3, 2021.

Restricted Stock Units

The fair value of the RSUs is determined using the closing price of our common stock on the date of the grant. A summary of the RSUs granted under the 2005 Plan and the 2020 Plan is presented
below:
 
 
 
RSUs

 
Shares

(in thousands)

Weighted
Average

Grant-Date
Fair Value

Three Months Ended June 30, 2020
Vested and unvested at March 31, 2020 512.1 $ 32.49 
Granted 153.6 39.98 
Vested and issued (74.0) 44.38 
Forfeited (4.7) 56.11 
Vested and unvested at June 30, 2020 587.0 32.76 
Vested at June 30, 2020 124.2 30.54 
   
Three Months Ended June 30, 2021
Vested and unvested at March 31, 2021 607.4 $ 33.02 
Granted 152.1 44.33 
Vested and issued (144.5) 30.57 
Forfeited (23.1) 30.17 
Vested and unvested at June 30, 2021 591.9 36.64 
Vested at June 30, 2021 151.3 32.03 

Options

The fair value of each award is estimated on the date of grant using the Black-Scholes Option Pricing Model that uses the assumptions presented below:
 Three Months Ended June 30,
 2021  2020
Expected volatility 31.2% - 31.9%  32.1% - 32.2%
Expected dividends $ —  $ — 
Expected term in years 6.0 to 7.0  6.0 to 7.0
Risk-free rate 1.3 %  0.5%
Weighted average grant date fair value of options granted $ 14.77 $ 12.91 
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A summary of option activity under the 2005 Plan and the 2020 Plan is as follows:
 
 
 
 
Options

 
 

Shares
(in thousands)

Weighted
Average
Exercise

Price

Weighted
Average

Remaining
Contractual
Term (years)

Aggregate
Intrinsic

Value
(in thousands)

Three Months Ended June 30, 2020
Outstanding at March 31, 2020 1,020.2 $ 35.90 
Granted 249.9 39.98 
Exercised (60.5) 20.10 
Forfeited or expired — — 
Outstanding at June 30, 2020 1,209.6 37.53 7.3 $ 5,770 
Vested at June 30, 2020 701.5 39.36 5.9 $ 3,874 

Three Months Ended June 30, 2021     
Outstanding at March 31, 2021 1,114.9 $ 37.92 
Granted 222.7 44.33 
Exercised (67.9) 32.49 
Forfeited or expired (17.6) 46.09 
Outstanding at June 30, 2021 1,252.1 39.24 6.9 $ 17,068 
Vested at June 30, 2021 779.5 38.72 5.6 $ 11,399 

The aggregate intrinsic value of options exercised during the three months ended June 30, 2021 was $1.1 million.

14.    Income Taxes

Income taxes are recorded in our quarterly financial statements based on our estimated annual effective income tax rate, subject to adjustments for discrete events, should they occur. The effective tax
rates used in the calculation of income taxes were 24.4% and 24.9% for the three months ended June 30, 2021 and 2020, respectively. The decrease in the effective tax rate for the three months ended
June 30, 2021 versus the prior year period was based on our estimated annual effective income tax rate, which fluctuates based on the mix of earnings from our U.S. and foreign jurisdictions, and
discrete items pertaining to share-based compensation.

15.     Employee Retirement Plans

The primary components of Net Periodic Benefits consist of the following:
Three Months Ended June 30,

 (In thousands) 2021 2020
Interest cost $ 278 $ 525 
Expected return on assets (290) (647)
Net periodic benefit income $ (12) $ (122)

During the three months ended June 30, 2021, we contributed $0.1 million to our non-qualified defined benefit plan and no contributions to the qualified defined benefit plan. During the remainder of
fiscal 2022, we expect to contribute an additional $0.3 million to our non-qualified plan and make no contributions to the qualified plan.

During the fourth quarter of 2021, we adopted a plan termination date of April 30, 2021 for our U.S. qualified defined benefit pension plan (the "Plan") and began the Plan termination process.
Pension obligations related to the Plan of $52.1 million are expected to be distributed through a combination of lump sum payments to eligible Plan participants who elect such payments and through
the purchase of annuity contracts to the remaining participants. The benefit obligation for the Plan as of March 31, 2021 was therefore determined on a plan termination basis for which it is assumed
that a portion of eligible active and deferred vested participants will elect lump sum payments. The Plan likely has sufficient assets to satisfy all transaction obligations. No distributions have been
made as of June 30, 2021 related to the termination. The transaction is expected to close in the first quarter of fiscal 2023.
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16.    Commitments and Contingencies

We are involved from time to time in legal matters and other claims incidental to our business.  We review outstanding claims and proceedings internally and with external counsel as necessary to
assess the probability and amount of a potential loss.  These assessments are re-evaluated at each reporting period and as new information becomes available to determine whether a reserve should be
established or if any existing reserve should be adjusted.  The actual cost of resolving a claim or proceeding ultimately may be substantially different than the amount of the recorded reserve.  In
addition, because it is not permissible under GAAP to establish a litigation reserve until the loss is both probable and estimable, in some cases there may be insufficient time to establish a reserve
prior to the actual incurrence of the loss (upon verdict and judgment at trial, for example, or in the case of a quickly negotiated settlement).  We believe the reasonably possible losses from resolution
of routine legal matters and other claims incidental to our business, taking our reserves into account, will not have a material adverse effect on our business, financial condition, or results of
operations.

17.    Concentrations of Risk

Our revenues are concentrated in the area of OTC Healthcare. We sell our products to mass merchandisers, drug, food, dollar, convenience and club stores and e-commerce channels. During the three
months ended June 30, 2021 and 2020, approximately 45.5% and 48.0%, respectively of our gross revenues were derived from our five top selling brands. One customer, Walmart, accounted for
more than 10% of our gross revenues for each of the periods presented. Walmart accounted for approximately 20.5% and 22.0%, respectively, of our gross revenues for the three months ended June
30, 2021 and 2020. Another customer, Walgreens, accounted for 10.6% of our gross revenues for the first quarter of fiscal 2022. An additional customer, Amazon, accounted for 13.3% of our gross
revenues for the first quarter of the prior fiscal year.

Our product distribution in the United States is managed by a third party through one primary distribution center in Clayton, Indiana. In addition, we operate one manufacturing facility for certain of
our products located in Lynchburg, Virginia. A natural disaster, such as tornado, earthquake, flood, or fire, could damage our inventory and/or materially impair our ability to distribute our products to
customers in a timely manner or at a reasonable cost. In addition, a serious disruption caused by performance or contractual issues with our third-party distribution manager or COVID-19 or other
public health emergencies could also materially impact our product distribution. Any disruption as a result of third-party performance at our distribution center could result in increased costs, expense
and/or shipping times, and could cause us to incur customer fees and penalties. In addition, any serious disruption to our Lynchburg manufacturing facility could materially impair our ability to
manufacture many of the products associated with our acquisition of C.B. Fleet Company, Inc. ("Fleet"), which would also limit our ability to provide those products to customers in a timely manner
or at a reasonable cost.  We could also incur significantly higher costs and experience longer lead times if we need to replace our distribution center, the third-party distribution manager or the
manufacturing facility.  As a result, any serious disruption could have a material adverse effect on our business, financial condition and results of operations.

At June 30, 2021, we had relationships with 118 third-party manufacturers.  Of those, we had long-term contracts with 18 manufacturers that produced items that accounted for approximately 69.8%
of gross sales for the three months ended June 30, 2021. At June 30, 2020, we had relationships with 113 third-party manufacturers.  Of those, we had long-term contracts with 19 manufacturers that
produced items that accounted for approximately 60.6% of gross sales for the three months ended June 30, 2020. The fact that we do not have long-term contracts with certain manufacturers means
that they could cease manufacturing our products at any time and for any reason or initiate arbitrary and costly price increases, which could have a material adverse effect on our business and results
of operations. Although we are continually in the process of negotiating long-term contracts with certain key manufacturers, we may not be able to reach a timely agreement, which could have a
material adverse effect on our business and results of operations.
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18.    Business Segments

Segment information has been prepared in accordance with the Segment Reporting topic of the FASB ASC 280. Our current reportable segments consist of (i) North American OTC Healthcare and
(ii) International OTC Healthcare. We evaluate the performance of our operating segments and allocate resources to these segments based primarily on contribution margin, which we define as gross
profit less advertising and marketing expenses.

The tables below summarize information about our reportable segments.

 Three Months Ended June 30, 2021

(In thousands)
North American OTC

Healthcare
International OTC

Healthcare Consolidated
Total segment revenues* $ 242,393 $ 26,788 $ 269,181 
Cost of sales 99,404 10,765 110,169 
Gross profit 142,989 16,023 159,012 
Advertising and marketing 35,230 4,209 39,439 
Contribution margin $ 107,759 $ 11,814 119,573 
Other operating expenses  28,231 
Operating income  $ 91,342 
* Intersegment revenues of $1.0 million were eliminated from the North American OTC Healthcare segment.

 Three Months Ended June 30, 2020

(In thousands)
North American OTC

Healthcare
International OTC

Healthcare Consolidated
Total segment revenues* $ 210,658 $ 18,736 $ 229,394 
Cost of sales 87,827 7,699 95,526 
Gross profit 122,831 11,037 133,868 
Advertising and marketing 24,680 3,070 27,750 
Contribution margin $ 98,151 $ 7,967 106,118 
Other operating expenses  25,999 
Operating income  $ 80,119 
* Intersegment revenues of $1.0 million were eliminated from the North American OTC Healthcare segment.
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The tables below summarize information about our segment revenues from similar product groups.

Three Months Ended June 30, 2021

(In thousands)
North American OTC

Healthcare
International OTC

Healthcare Consolidated
Analgesics $ 32,821 $ 406 $ 33,227 
Cough & Cold 14,045 4,847 18,892 
Women's Health 63,248 3,944 67,192 
Gastrointestinal 42,366 10,204 52,570 
Eye & Ear Care 35,987 3,458 39,445 
Dermatologicals 31,150 939 32,089 
Oral Care 20,967 2,989 23,956 
Other OTC 1,809 1 1,810 
Total segment revenues $ 242,393 $ 26,788 $ 269,181 

Three Months Ended June 30, 2020

(In thousands)
North American OTC

Healthcare
International OTC

Healthcare Consolidated
Analgesics $ 27,867 $ 274 $ 28,141 
Cough & Cold 13,438 3,902 17,340 
Women's Health 65,410 2,431 67,841 
Gastrointestinal 30,050 5,705 35,755 
Eye & Ear Care 22,852 2,545 25,397 
Dermatologicals 27,620 699 28,319 
Oral Care 22,166 3,179 25,345 
Other OTC 1,255 1 1,256 
Total segment revenues $ 210,658 $ 18,736 $ 229,394 

Our total segment revenues by geographic area are as follows:
Three Months Ended June 30,
2021 2020

United States $ 226,667 $ 199,346 
Rest of world 42,514 30,048 
Total $ 269,181 $ 229,394 

Our consolidated goodwill and intangible assets have been allocated to the reportable segments as follows: 

June 30, 2021
North American OTC

Healthcare
International OTC

Healthcare Consolidated
(In thousands)
Goodwill $ 546,643 $ 31,197 $ 577,840 

Intangible assets  
Indefinite-lived 2,195,617 85,228 2,280,845 
Finite-lived, net 185,677 3,192 188,869 

Intangible assets, net 2,381,294 88,420 2,469,714 
Total $ 2,927,937 $ 119,617 $ 3,047,554 
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March 31, 2021
North American OTC

Healthcare
International OTC

Healthcare Consolidated
(In thousands)
Goodwill $ 546,643 $ 31,436 $ 578,079 
Intangible assets  

Indefinite-lived 2,195,617 86,371 2,281,988 
Finite-lived, net 190,462 3,279 193,741 

Intangible assets, net 2,386,079 89,650 2,475,729 
Total $ 2,932,722 $ 121,086 $ 3,053,808 

19.    Subsequent Events

Director Equity Grants
Pursuant to the 2020 Plan, each of the independent members of the Board of Directors received a grant of 2,808 RSUs on August 3, 2021. The RSUs are fully vested upon receipt of the award and
will be settled by delivery to each director of one share of our common stock for each vested RSU promptly following the earliest of (i) such director's death, (ii) such director's separation from
service or (iii) a change in control of the Company.

Acquisition
On July 1, 2021, we completed the previously announced acquisition of the Consumer Health business assets from Akorn Operating Company LLC pursuant to an Asset Purchase Agreement, dated
May 27, 2021 (the "Purchase Agreement"), for a purchase price of $230.0 million in cash, subject to certain closing adjustments specified in the Purchase Agreement. As a result of the purchase, we
acquired TheraTears and certain other over-the-counter consumer brands. The purchase price was funded by a combination of available cash on hand, additional borrowings under the 2012 ABL
Revolver and the net proceeds from the refinancing of our term loan entered into on January 31, 2012 (the "2012 Term Loan") (see below).

The acquisition will be accounted for as a business combination. We have begun the process to determine the purchase price allocation for the assets and liabilities including estimating the fair values
of intangible and tangible assets. These estimates have not been completed due to the timing and complexity of obtaining information and calculating such amounts.

Term Loan Refinancing
On July 1, 2021, we entered into Amendment No. 6 ("Term Loan Amendment No. 6") to the 2012 Term Loan. Term Loan Amendment No. 6 provides for (i) the refinancing of our outstanding term
loans and the creation of a new class of Term B-5 Loans under the credit agreement governing the 2012 Term Loan in an aggregate principal amount of $600.0 million, (ii) increased flexibility under
the credit agreement and (iii) an interest rate on the Term B-5 Loans that is based, at the Borrower's option, on a LIBOR rate plus a margin of 2.00% per annum, with a LIBOR floor of 0.50%, or an
alternative base rate plus a margin of 1.00% per annum. In addition, Term Loan Amendment No. 6 provides for an extension of the maturity date to July 1, 2028. Under the Term Loan Amendment
No. 6, we are required to make quarterly payments each equal to 0.25% of the aggregate principal amount.

The net proceeds from the Term B-5 Loans were used to refinance our outstanding term loans and finance the acquisition of the Akorn Consumer Health business and to pay fees and expenses
incurred in connection with these transactions.
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ITEM 2. MANAGEMENT'S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS

The following discussion of our financial condition and results of operations should be read together with the Condensed Consolidated Financial Statements and the related notes included in this
Quarterly Report on Form 10-Q, as well as our Annual Report on Form 10-K for the fiscal year ended March 31, 2021.  This discussion and analysis may contain forward-looking statements that
involve certain risks, assumptions and uncertainties.  Future results could differ materially from the discussion that follows for many reasons, including the factors described in Part I, Item 1A. “Risk
Factors” in our Annual Report on Form 10-K for the fiscal year ended March 31, 2021 and in future reports filed with the U.S. Securities and Exchange Commission ("SEC").

See also “Cautionary Statement Regarding Forward-Looking Statements” on page 29 of this Quarterly Report on Form 10-Q.

Unless otherwise indicated by the context, all references in this Quarterly Report on Form 10-Q to “we,” “us,” “our,” the “Company” or “Prestige” refer to Prestige Consumer Healthcare Inc. and
our subsidiaries. Similarly, reference to a year (e.g., 2022) refers to our fiscal year ended March 31 of that year.

General
We are engaged in the development, manufacturing, marketing, sales and distribution of well-recognized, brand name, over-the-counter ("OTC") healthcare products to mass merchandisers, drug,
food, dollar, convenience, and club stores and e-commerce channels in North America (the United States and Canada) and in Australia and certain other international markets.  We use the strength of
our brands, our established retail distribution network, a low-cost operating model and our experienced management team to our competitive advantage.

We have grown our brand portfolio both organically and through acquisitions. We develop our existing brands by investing in new product lines, brand extensions and strong advertising support.
Acquisitions of OTC brands have also been an important part of our growth strategy. We have acquired strong and well-recognized brands from consumer products and pharmaceutical companies, as
well as private equity firms. While many of these brands have long histories of brand development and investment, we believe that, at the time we acquired them, most were considered “non-core” by
their previous owners. As a result, these acquired brands did not benefit from adequate management focus and marketing support during the period prior to their acquisition, which created
opportunities for us to reinvigorate these brands and improve their performance post-acquisition. After adding a core brand to our portfolio, we seek to increase its sales, market share and distribution
in both existing and new channels through our established retail distribution network.  We pursue this growth through increased spending on advertising and marketing support, new sales and
marketing strategies, improved packaging and formulations, and innovative development of brand extensions.

Coronavirus Outbreak
In January 2020, the World Health Organization ("WHO") announced a global health crisis due to a new strain of coronavirus ("COVID-19"). In March 2020, the WHO classified the COVID-19
outbreak as a pandemic. This pandemic has caused significant volatility in the United States and global economies. We expect economic conditions will continue to be highly volatile and uncertain
and could affect demand for our products and put pressure on prices. We experienced a temporary but significant decline in consumer consumption of our brands in the first quarter of fiscal 2021,
followed by more stable consumption and customer orders over the remainder of the year. Generally, throughout the pandemic some categories were positively impacted (for instance, Women’s
Health, Oral Care and Dermatological) and some categories negatively impacted (for instance, Cough & Cold and Gastrointestinal). The positively impacted categories benefited from the consumer
shift to over-the-counter healthcare products as consumers increased their focus on hygiene and self-care at home related to COVID-19. The declining categories were impacted by reduced incidence
levels and usage rates due to shelter-at-home restrictions and limited travel-related activity. In the first quarter of fiscal 2022, we experienced solid consumer consumption and share gains across most
of our brand portfolio. Our business also benefited from a significant increase in demand in certain travel-related categories and channels previously impacted by the COVID-19 virus.

We have continued to see changes in the purchasing patterns of our consumers, including the frequency of visits by consumers to retailers and a shift in many markets to purchasing our products
online. Although we have not experienced a material disruption to our overall supply chain to date, the environment remains uncertain. To date, the pandemic has not had a material negative impact
on our operations, overall demand for most of our products or resulting aggregate sales and earnings, and, as such, it has also not negatively impacted our liquidity position. We continue to generate
operating cash flows to meet our short-term liquidity needs. These circumstances could change in this dynamic, unprecedented environment. If the outbreak continues to spread, it may materially
affect our operations and those of third parties on which we rely, including causing disruptions in the supply and distribution of our products. We may need to limit operations and may experience
material
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limitations in employee resources. The extent to which COVID-19 impacts our results and liquidity will depend on future developments, which are highly uncertain and cannot be predicted, including
new information which may emerge concerning the severity of COVID-19, and the actions to contain COVID-19 or treat its impact, among others. We do not yet know the full extent of its impacts
on our business or the global economy. However, these effects could have a material, adverse impact on our liquidity, capital resources, and results of operations and those of the third parties on
which we rely.
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Results of Operations

Three Months Ended June 30, 2021 compared to the Three Months Ended June 30, 2020
Total Segment Revenues

The following table represents total revenue by segment, including product groups, for the three months ended June 30, 2021 and 2020.
Three Months Ended June 30,

Increase (Decrease)
(In thousands) 2021 % 2020 % Amount %
North American OTC Healthcare
Analgesics $ 32,821 12.2 $ 27,867 12.1 $ 4,954 17.8 
Cough & Cold 14,045 5.2 13,438 5.9 607 4.5 
Women's Health 63,248 23.4 65,410 28.5 (2,162) (3.3)
Gastrointestinal 42,366 15.7 30,050 13.1 12,316 41.0 
Eye & Ear Care 35,987 13.4 22,852 10.0 13,135 57.5 
Dermatologicals 31,150 11.6 27,620 12.0 3,530 12.8 
Oral Care 20,967 7.8 22,166 9.7 (1,199) (5.4)
Other OTC 1,809 0.7 1,255 0.5 554 44.1 
Total North American OTC Healthcare 242,393 90.0 210,658 91.8 31,735 15.1 

International OTC Healthcare
Analgesics 406 0.2 274 0.1 132 48.2 
Cough & Cold 4,847 1.8 3,902 1.7 945 24.2 
Women's Health 3,944 1.5 2,431 1.1 1,513 62.2 
Gastrointestinal 10,204 3.8 5,705 2.5 4,499 78.9 
Eye & Ear Care 3,458 1.3 2,545 1.1 913 35.9 
Dermatologicals 939 0.3 699 0.3 240 34.3 
Oral Care 2,989 1.1 3,179 1.4 (190) (6.0)
Other OTC 1 — 1 — — — 
Total International OTC Healthcare 26,788 10.0 18,736 8.2 8,052 43.0 

Total Consolidated $ 269,181 100.0 $ 229,394 100.0 $ 39,787 17.3 

Total segment revenues for the three months ended June 30, 2021 were $269.2 million, an increase of $39.8 million, or 17.3%, versus the three months ended June 30, 2020.

North American OTC Healthcare Segment
Revenues for the North American OTC Healthcare segment increased $31.7 million, or 15.1%, during the three months ended June 30, 2021 versus the three months ended June 30, 2020. The three
months ended June 30, 2021 were primarily positively impacted by the Eye & Ear Care and Gastrointestinal categories and certain other categories. The positively impacted categories benefited from
increased consumer travel as a result of easing COVID-19 restrictions.

International OTC Healthcare Segment
Revenues for the International OTC Healthcare segment increased $8.1 million, or 43.0%, during the three months ended June 30, 2021 versus the three months ended June 30, 2020. The $8.1
million increase was attributable to increased sales in our Australian subsidiary primarily related to an increase in sales of Hydralyte as a result of easing COVID-19 restrictions.
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Gross Profit
The following table presents our gross profit and gross profit as a percentage of total segment revenues, by segment for each of the periods presented.

Three Months Ended June 30,
(In thousands) Increase (Decrease)
Gross Profit 2021 % 2020 % Amount %
North American OTC Healthcare $ 142,989 59.0 $ 122,831 58.3 $ 20,158 16.4 
International OTC Healthcare 16,023 59.8 11,037 58.9 4,986 45.2 
 $ 159,012 59.1 $ 133,868 58.4 $ 25,144 18.8 

Gross profit for the three months ended June 30, 2021 increased $25.1 million, or 18.8%, when compared with the three months ended June 30, 2020.  As a percentage of total revenues, gross profit
increased to 59.1% during the three months ended June 30, 2021, from 58.4% during the three months ended June 30, 2020. The increase in gross profit as a percentage of revenues was primarily a
result of product mix.
North American OTC Healthcare Segment
Gross profit for the North American OTC Healthcare segment increased $20.2 million, or 16.4%, during the three months ended June 30, 2021, versus the three months ended June 30, 2020. As a
percentage of North American OTC Healthcare revenues, gross profit increased to 59.0% during the three months ended June 30, 2021 from 58.3% during the three months ended June 30, 2020,
primarily due to product mix.

International OTC Healthcare Segment
Gross profit for the International OTC Healthcare segment increased $5.0 million, or 45.2%, during the three months ended June 30, 2021, versus the three months ended June 30, 2020. As a
percentage of International OTC Healthcare revenues, gross profit increased to 59.8% during the three months ended June 30, 2021 from 58.9% during the three months ended June 30, 2020,
primarily due to product mix.

Contribution Margin
Contribution margin is our segment measure of profitability. It is defined as gross profit less advertising and marketing expenses.

The following table presents our contribution margin and contribution margin as a percentage of total segment revenues, by segment for each of the periods presented.
Three Months Ended June 30,

(In thousands) Increase (Decrease)
Contribution Margin 2021 % 2020 % Amount %
North American OTC Healthcare $ 107,759 44.5 $ 98,151 46.6 $ 9,608 9.8 
International OTC Healthcare 11,814 44.1 7,967 42.5 3,847 48.3 
 $ 119,573 44.4 $ 106,118 46.3 $ 13,455 12.7 

    
North American OTC Healthcare Segment
Contribution margin for the North American OTC Healthcare segment increased $9.6 million, or 9.8%, during the three months ended June 30, 2021 versus the three months ended June 30, 2020. As
a percentage of North American OTC Healthcare revenues, contribution margin decreased to 44.5% during the three months ended June 30, 2021 from 46.6% during the three months ended June 30,
2020. The contribution margin decrease as a percentage of revenues was primarily due to an increase in advertising and marketing expenses, partly offset by the increase in gross profit noted above.

International OTC Healthcare Segment
Contribution margin for the International OTC Healthcare segment increased $3.8 million, or 48.3%, during the three months ended June 30, 2021 versus the three months ended June 30, 2020. As a
percentage of International OTC Healthcare revenues, contribution margin increased to 44.1% during the three months ended June 30, 2021 from 42.5% during the three months ended June 30, 2020.
The contribution margin increase as a percentage of revenues was primarily due to the increase in gross profit noted above.
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General and Administrative
General and administrative expenses were $22.5 million for the three months ended June 30, 2021 and $19.9 million for the three months ended June 30, 2020. The increase in general and
administrative expenses was primarily due to an increase in compensation costs.

Depreciation and Amortization
Depreciation and amortization expenses were $5.8 million for the three months ended June 30, 2021 and $6.1 million for the three months ended June 30, 2020. The decrease in depreciation and
amortization expenses was primarily due to certain assets being fully depreciated subsequent to the first quarter of fiscal 2021.

Interest Expense, Net
Interest expense, net was $15.1 million during the three months ended June 30, 2021, versus $21.9 million during the three months ended June 30, 2020. The average indebtedness decreased to $1.5
billion during the three months ended June 30, 2021 from $1.7 billion during the three months ended June 30, 2020. The average cost of borrowing decreased to 4.0% for the three months ended June
30, 2021 from 5.1% for the three months ended June 30, 2020.

Income Taxes
The provision for income taxes during the three months ended June 30, 2021 was $18.6 million versus $14.5 million during the three months ended June 30, 2020.  The effective tax rate during the
three months ended June 30, 2021 was 24.4% versus 24.9% during the three months ended June 30, 2020. The decrease in the effective tax rate for the three months ended June 30, 2021 was based
on our estimated annual effective income tax rate, which fluctuates based on the mix of earnings from our U.S. and foreign jurisdictions, and discrete items pertaining to share-based compensation.

Liquidity and Capital Resources

Liquidity
Our primary source of cash comes from our cash flow from operations. In the past, we have supplemented this source of cash with various debt facilities, primarily in connection with acquisitions.
We have financed our operations, and expect to continue to finance our operations for the next twelve months and the foreseeable future, with a combination of funds generated from operations and
borrowings.  Our principal uses of cash are for operating expenses, debt service, share repurchases, capital expenditures, and acquisitions. Based on our current levels of operations and anticipated
growth, excluding acquisitions, we believe that our cash generated from operations and our existing credit facilities will be adequate to finance our working capital and capital expenditures through
the next twelve months. See "Coronavirus Outbreak" above.

As of June 30, 2021, we had cash and cash equivalents of $163.6 million, an increase of $131.3 million from March 31, 2021. The following table summarizes the change:
 Three Months Ended June 30,
(In thousands) 2021 2020 $ Change
Cash provided by (used in):  

Operating Activities $ 69,305 $ 75,154 $ (5,849)
Investing Activities (1,323)  (2,553) 1,230 
Financing Activities 63,650  (111,362) 175,012 

Effects of exchange rate changes on cash and cash equivalents (310) 1,942 (2,252)
Net change in cash and cash equivalents $ 131,322 $ (36,819) $ 168,141 

Operating Activities
Net cash provided by operating activities was $69.3 million for the three months ended June 30, 2021, compared to $75.2 million for the three months ended June 30, 2020. The $5.8 million decrease
was due to increased working capital, partly offset by an increase in net income after non-cash items.

Investing Activities
Net cash used in investing activities was $1.3 million for the three months ended June 30, 2021, compared to $2.6 million for the three months ended June 30, 2020. The decrease was due to a
decrease in capital expenditures in the current period.
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Financing Activities
Net cash provided by financing activities was $63.7 million for the three months ended June 30, 2021, compared to net cash used of $111.4 million for the three months ended June 30, 2020. This
change was primarily due to reduced repayments of debt of $91.0 million and increased borrowings of $85.0 million in the three months ended June 30, 2021. The Company borrowed $85.0 million
under its revolving credit agreement in June 2021 in anticipation of the acquisition completed on July 1, 2021; see Capital Resources below.

Capital Resources

As of June 30, 2021, we had an aggregate of $1.6 billion of outstanding indebtedness, which consisted of the following:

• $400.0 million of 5.125% 2019 Senior Notes, which mature on January 15, 2028;
• $600.0 million of 3.750% 2021 Senior Notes, which mature on April 1, 2031;
• $475.0 million of borrowings under the 2012 Term B-5 Loans due January 26, 2024; and
• $85.0 million of borrowings under the 2012 ABL Revolver due December 11, 2024.

As of June 30, 2021, we had $85.0 million outstanding on 2012 ABL Revolver and a borrowing capacity of $57.1 million.

During the years ended March 31, 2021 and 2020, under the 2012 Term Loan, we made voluntary principal payments against outstanding indebtedness of $195.0 million and $48.0 million,
respectively. During the three months ended June 30, 2021, we made voluntary principal payments against outstanding indebtedness of $20.0 million under the 2012 Term Loan. Under the 2012 Term
Loan (as amended), we are required to make quarterly payments each equal to 0.25% of the aggregate principal amount, which, as of June 30, 2021, was $475.0 million. Since we have made optional
payments this year and in prior years that exceed a significant portion of our required quarterly payments, we will not be required to make another payment on the 2012 Term Loan until maturity on
January 26, 2024. See Term Loan Refinancing below.

Acquisition
On July 1, 2021, we completed the acquisition of the Consumer Health business assets from Akorn Operating Company LLC pursuant to an Asset Purchase Agreement (the "Purchase Agreement"),
for a purchase price of $230.0 million in cash, subject to certain closing adjustments specified in the Purchase Agreement. As a result of the purchase, we acquired TheraTears and certain other over-
the-counter consumer brands. The purchase price was funded by a combination of available cash on hand, additional borrowings under our 2012 ABL Revolver and the net proceeds from the
refinancing of our term loan entered into on January 31, 2012 (the "2012 Term Loan") (see below).

The acquisition will be accounted for as a business combination. We have begun the process to determine the purchase price allocation for the assets and liabilities including estimating the fair values
of intangible and tangible assets. These estimates have not been completed due to the timing and complexity of obtaining information and calculating such amounts.

Term Loan Refinancing
On July 1, 2021, we entered into Amendment No. 6 ("Term Loan Amendment No. 6") to the 2012 Term Loan. Term Loan Amendment No. 6 provides for (i) the refinancing of our outstanding term
loans and the creation of a new class of Term B-5 Loans under the credit agreement governing the 2012 Term Loan in an aggregate principal amount of $600.0 million, (ii) increased flexibility under
the credit agreement and (iii) an interest rate on the Term B-5 Loans that is based, at the Borrower's option, on a LIBOR rate plus a margin of 2.00% per annum, with a LIBOR floor of 0.50%, or an
alternative base rate plus a margin of 1.00% per annum. In addition, Term Loan Amendment No. 6 provides for an extension of the maturity date to July 1, 2028. Under the Term Loan Amendment
No. 6, we are required to make quarterly payments each equal to 0.25% of the aggregate principal amount.

The net proceeds from the Term B-5 Loans were used to refinance our outstanding term loans and finance the acquisition of the Akorn Consumer Health business and to pay fees and expenses
incurred in connection with these transactions.
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Maturities:
(In thousands)
Year Ending March 31, Amount
2022 (remaining nine months ending March 31, 2022) $ — 
2023 — 
2024 475,000 
2025 85,000 
2026 — 
Thereafter 1,000,000 

$ 1,560,000 

Covenants:
Our debt facilities contain various financial covenants, including provisions that require us to maintain certain leverage, interest coverage and fixed charge ratios.  The credit agreement governing the
2012 Term Loan and the 2012 ABL Revolver and the indentures governing the 2021 Senior Notes and 2019 Senior Notes contain provisions that accelerate our indebtedness on certain changes in
control and restrict us from undertaking specified corporate actions, including asset dispositions, acquisitions, payments of dividends and other specified payments, repurchasing our equity securities
in the public markets, incurrence of indebtedness, creation of liens, making loans and investments and transactions with affiliates. Specifically, we must:

• Have a leverage ratio of less than 6.50 to 1.0 for the quarter ended June 30, 2021 and thereafter (defined as, with certain adjustments, the ratio of our consolidated total net debt as of the last
day of the fiscal quarter to our trailing twelve month consolidated net income before interest, taxes, depreciation, amortization, non-cash charges and certain other items (“EBITDA”));

• Have an interest coverage ratio of greater than 2.25 to 1.0 for the quarter ended June 30, 2021 and thereafter (defined as, with certain adjustments, the ratio of our consolidated EBITDA to
our trailing twelve month consolidated cash interest expense); and

• Have a fixed charge ratio of greater than 1.0 to 1.0 for the quarter ended June 30, 2021 (defined as, with certain adjustments, the ratio of our consolidated EBITDA minus capital
expenditures to our trailing twelve month consolidated interest paid, taxes paid and other specified payments). Our fixed charge requirement remains level throughout the term of the debt
facilities.

At June 30, 2021, we were in compliance with the applicable financial and restrictive covenants under the 2012 Term Loan and the 2012 ABL Revolver and the indentures governing the 2021 Senior
Notes and the 2019 Senior Notes. Additionally, management anticipates that in the normal course of operations, we will be in compliance with the financial and restrictive covenants during the next
twelve months.

Interest Rate Swaps:
We have one interest rate swap to hedge a total of $200.0 million of our variable interest debt.

Off-Balance Sheet Arrangements

We do not have any off-balance sheet arrangements or financing activities with special-purpose entities.

Critical Accounting Policies and Estimates

The preparation of financial statements in conformity with GAAP requires management to make estimates and assumptions that affect the reported amounts of assets and liabilities and disclosure of
contingent assets and liabilities at the date of the financial statements, as well as the reported amounts of revenues and expenses during the reporting period.  Although these estimates are based on
our knowledge of current events and actions that we may undertake in the future, actual results could differ from those estimates.  A summary of our critical accounting policies is presented in our
Annual Report on Form 10-K for the fiscal year ended March 31, 2021.  There were no material changes to our critical accounting policies during the three months ended June 30, 2021.

Recent Accounting Pronouncements
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A description of recently issued and recently adopted accounting pronouncements is included in the notes to the unaudited Condensed Consolidated Financial Statements in Part I, Item I, Note 1 of
this Quarterly Report on Form 10-Q.
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CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING STATEMENTS

This Quarterly Report on Form 10-Q contains “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of 1995 (the “PSLRA”), including, without limitation,
information within Management's Discussion and Analysis of Financial Condition and Results of Operations.  The following cautionary statements are being made pursuant to the provisions of the
PSLRA and with the intention of obtaining the benefits of the “safe harbor” provisions of the PSLRA.  

Forward-looking statements speak only as of the date of this Quarterly Report on Form 10-Q.  Except as required under federal securities laws and the rules and regulations of the SEC, we do not
intend to update any forward-looking statements to reflect events or circumstances arising after the date of this Quarterly Report on Form 10-Q, whether as a result of new information, future events
or otherwise.  As a result of these risks and uncertainties, readers are cautioned not to place undue reliance on forward-looking statements included in this Quarterly Report on Form 10-Q or that may
be made elsewhere from time to time by, or on behalf of, us.  All forward-looking statements attributable to us are expressly qualified by these cautionary statements.

These forward-looking statements generally can be identified by the use of words or phrases such as “believe,” “anticipate,” “expect,” “estimate,” “project,” "intend," "strategy," "goal," "future,"
"seek," "may," "should," "would," "will," or other similar words and phrases.  Forward-looking statements are based on current expectations and assumptions that are subject to a number of risks and
uncertainties that could cause actual results to differ materially from those anticipated, including, without limitation:

• The impact of the COVID-19 pandemic or other disease outbreaks on global economic conditions, consumer demand, retailer product availability, and business operations including
manufacturing, supply chain and distribution;

• The high level of competition in our industry and markets;
• Our inability to increase organic growth via new product introductions, line extensions, increased spending on advertising and marketing support, and other new sales and marketing

strategies;
• Our dependence on a limited number of customers for a large portion of our sales;
• Our inability to successfully identify, negotiate, complete and integrate suitable acquisition candidates and to obtain necessary financing;
• Changes by retailers in inventory management practices, delivery requirements, and demands for marketing and promotional spending in order to retain or increase shelf space or online

share;
• Our inability to grow our international sales;
• General economic conditions and incidence levels affecting sales of our products and their respective markets;
• Financial factors, such as increases in interest rates and currency exchange rate fluctuations;
• Changing consumer trends, additional store brand or branded competition, accelerating shifts to online shopping or pricing pressures;
• Our dependence on third-party manufacturers to produce many of the products we sell and our ability to transfer production to our own facilities or other third-party suppliers;
• Our dependence on a third-party logistics provider to distribute our products to customers;
• Price increases for raw materials, labor, energy and transportation costs, and for other input costs;
• Disruptions in our distribution center or manufacturing facility;
• Shortages of supply of sourced goods;
• Potential changes in export/import and trade laws, regulations and policies including any increased trade restrictions or tariffs;
• Acquisitions, dispositions or other strategic transactions diverting managerial resources, and creating additional liabilities;
• Actions of government agencies in connection with our products, advertising or regulatory matters governing our industry;
• Product liability claims, product recalls and related negative publicity;
• Our inability to protect our intellectual property rights;
• Our dependence on third parties for intellectual property relating to some of the products we sell;
• Our inability to protect our information technology systems from threats or disruptions;
• Our dependence on third-party information technology service providers and their ability to protect against security threats and disruptions;
• Our assets being comprised virtually entirely of goodwill and intangibles and possible changes in their value based on adverse operating results and/or changes in the discount rate used to

value our brands;
• Our dependence on key personnel;
• The costs associated with any claims in litigation or arbitration and any adverse judgments rendered in such litigation or arbitration;
• Our level of indebtedness and possible inability to service our debt or to obtain additional financing;
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• The restrictions imposed by our financing agreements on our operations; and
• Changes in federal, state and other geographic tax laws.

For more information, see Part I, Item 1A. "Risk Factors" in our Annual Report on Form 10-K for the fiscal year ended March 31, 2021.
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ITEM 3.    QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK

Interest Rate Risk

We are exposed to changes in interest rates because our 2012 Term Loan and 2012 ABL Revolver are variable rate debt. To manage this risk, we use an interest rate swap to hedge a total of $200.0
million of this variable rate debt.  At June 30, 2021, approximately $360.0 million of our debt carries a variable rate of interest.

Holding other variables constant, including levels of indebtedness, a 1.0% increase in interest rates on our variable rate debt would have an adverse impact on pre-tax earnings and cash flows for the
three months ended June 30, 2021 of approximately $0.7 million.

Foreign Currency Exchange Rate Risk

During the three months ended June 30, 2021 and 2020, approximately 12.4% and 10.0%, respectively, of our gross revenues were denominated in currencies other than the U.S. Dollar. As such, we
are exposed to transactions that are sensitive to foreign currency exchange rates. These transactions are primarily with respect to the Canadian and Australian Dollars.

We performed a sensitivity analysis with respect to exchange rates for the three months ended June 30, 2021 and 2020. Holding all other variables constant, and assuming a hypothetical 10.0%
adverse change in foreign currency exchange rates, this analysis resulted in a less than 5.0% impact on pre-tax income of approximately $1.6 million for the three months ended June 30, 2021 and
approximately $1.0 million for the three months ended June 30, 2020.

ITEM 4.    CONTROLS AND PROCEDURES
              
Disclosure Controls and Procedures

The Company's management, with the participation of its Chief Executive Officer and Chief Financial Officer, evaluated the effectiveness of the Company's disclosure controls and procedures, as
defined in Rule 13a–15(e) of the Securities Exchange Act of 1934 (the “Exchange Act”), as of June 30, 2021.  Based upon that evaluation, the Chief Executive Officer and Chief Financial Officer
concluded that, as of June 30, 2021, the Company's disclosure controls and procedures were effective to ensure that information required to be disclosed by the Company in the reports the Company
files or submits under the Exchange Act is recorded, processed, summarized and reported, within the time periods specified in the SEC's rules and forms and that such information is accumulated and
communicated to the Company's management, including the Company's Chief Executive Officer and Chief Financial Officer, as appropriate to allow timely decisions regarding required disclosure.

Changes in Internal Control over Financial Reporting

There was no change in our internal control over financial reporting that occurred during the quarter ended June 30, 2021 that has materially affected, or is reasonably likely to materially affect, our
internal control over financial reporting.
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PART II.    OTHER INFORMATION

ITEM 1A. RISK FACTORS

You should carefully consider the risk factors discussed in Part I, Item 1A. "Risk Factors" in our Annual Report on Form 10-K for the year ended March 31, 2021, which could materially affect our
business, financial condition or results of operations. The risk factors described in our Annual Report on Form 10-K have not materially changed in the period covered by this Quarterly Report on
Form 10-Q, but such risks are not the only risks facing us. Additional risks and uncertainties not currently known to us or that we currently deem to be immaterial also may materially adversely affect
our business, financial condition and results of operations.

Our quarterly operating results and revenues may fluctuate as a result of any of these or other factors. Accordingly, results for any one quarter are not necessarily indicative of results to be expected
for any other quarter or for any year, and revenues for any particular future period may decrease.  In the future, operating results may fall below the expectations of securities analysts and
investors.  In that event, the market price of our outstanding securities could be adversely impacted.

ITEM 2.    ISSUER PURCHASES OF EQUITY SECURITIES

Period
Total Number of

Shares Purchased (a)
Average Price Paid

per Share

Total Number of Shares
Purchased as Part of Publicly

Announced Plans or
Programs

Approximate Dollar Value of
Shares That May Yet Be

Purchased Under the Plans or
Programs

April 1 to April 30, 2021 — $ — — $ — 
May 1 to May 31, 2021 63,314 $ 46.04 — $ — 
June 1 to June 30, 2021 — $ — — $ — 
Total 63,314 — 

(a) These repurchases were made pursuant to our 2005 Long-Term Equity Incentive Plan, which allows for the indirect purchase of shares through a net-settlement feature upon the vesting of shares
in order to satisfy minimum statutory tax-withholding requirements.

ITEM 5.    OTHER INFORMATION

Submission of Matters to a Vote of Security Holders.

The 2021 Annual Meeting of Stockholders of the Company was held on August 3, 2021. The stockholders of the Company voted upon three proposals at the Annual Meeting, with the following
results:

Item 1 – Election of seven directors nominated by the Board of Directors to serve until the 2022 Annual Meeting of Stockholders.

Director Nominee For Withheld Broker Non-Votes
Ronald M. Lombardi 45,636,393 1,647,650 523,795
John E. Byom 45,785,876 1,497,978 523,984
Celeste A. Clark 46,788,211 495,643 523,984
Christopher J. Coughlin 46,409,825 874,029 523,984
Sheila A. Hopkins 46,410,634 873,220 523,984
Natale S. Ricciardi 46,409,937 873,917 523,984
Dawn M. Zier 42,904,140 4,379,714 523,984
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Item 2 – Ratification of PricewaterhouseCoopers LLP as the Company’s independent registered public accounting firm for the fiscal year ending March 31, 2022.
For Against Abstentions

46,618,697 1,180,446 8,695

Item 3 – Non-binding resolution to approve the compensation of the Company’s named executive officers as disclosed in the Company’s proxy statement.
For Against Abstentions Broker Non-Votes

46,498,416 728,489 56,948 523,985
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ITEM 6.     EXHIBITS

3.1 Amended and Restated Certificate of Incorporation of Prestige Consumer Healthcare Inc. (filed as Exhibit 3.1 to the Company's Form S-1/A filed with the SEC on February
8, 2005).*

3.1.1 Amendment to Amended and Restated Certificate of Incorporation of Prestige Consumer Healthcare Inc. (filed as Exhibit 3.1 to the Company’s Current Report on Form 8-
K filed with the SEC on August 2, 2018).*

3.2 Amended and Restated Bylaws of Prestige Consumer Healthcare Inc., as amended, effective October 29, 2018 (filed as Exhibit 3.2 to the Company's Quarterly Report on
Form 10-Q filed with the SEC on February 7, 2019).*

2.1 Asset Purchase Agreement, dated May 27, 2021, by and between Medtech Products Inc. and Akorn Operating Company. †

10.1 Amendment No. 6 to the Term Loan Credit Agreement, dated as of July 1, 2021, among Prestige Consumer Healthcare Inc., Prestige Brands, Inc., the other guarantors from
time to time party thereto, each lender from time to time party thereto and Barclays Bank PLC (as successor in interest to Citibank, N.A.), as administrative agent (filed as
Exhibit 10.1 to the Company's Current Report on Form 8-K filed with the SEC on July 1, 2021). *

31.1 Certification of Principal Executive Officer of Prestige Consumer Healthcare Inc. pursuant to Rule 13a-14(a) of the Securities Exchange Act of 1934.

31.2 Certification of Principal Financial Officer of Prestige Consumer Healthcare Inc. pursuant to Rule 13a-14(a) of the Securities Exchange Act of 1934.

32.1 Certification of Principal Executive Officer of Prestige Consumer Healthcare Inc. pursuant to Rule 13a-14(b) and Section 1350 of Chapter 63 of Title 18 of the United
States Code.

32.2 Certification of Principal Financial Officer of Prestige Consumer Healthcare Inc. pursuant to Rule 13a-14(b) and Section 1350 of Chapter 63 of Title 18 of the United States
Code.

* Incorporated herein by reference.
† Certain portions of this exhibit have been omitted pursuant to Item 601(b)(2) of Regulation S-K.

101.INS XBRL Instance Document - the instance document does not appear in the Interactive Data File because its XBRL tags are embedded within the Inline XBRL document.
101.SCH XBRL Taxonomy Extension Schema Document
101.CAL XBRL Taxonomy Extension Calculation Linkbase Document
101.DEF XBRL Taxonomy Extension Definition Linkbase Document
101.LAB XBRL Taxonomy Extension Label Linkbase Document
101.PRE XBRL Taxonomy Extension Presentation Linkbase Document
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned thereunto duly authorized.
 

 

 PRESTIGE CONSUMER HEALTHCARE INC.  
    
    

Date: August 5, 2021 By: /s/ Christine Sacco  
  Christine Sacco  
  Chief Financial Officer  

  
(Principal Financial Officer and Duly Authorized
Officer)  
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Exhibit 2.1 Execution Copy CERTAIN IDENTIFIED INFORMATION HAS BEEN EXCLUDED FROM THE EXHIBIT BECAUSE IT BOTH (I) IS NOT MATERIAL AND (II) IS THE TYPE OF INFORMATION TREATED AS CONFIDENTIAL. SUCH EXCLUDED INFORMATION HAS BEEN MARKED WITH “[*].” ASSET PURCHASE AGREEMENT by and between MEDTECH PRODUCTS INC. and AKORN OPERATING COMPANY LLC Dated as of May 27, 2021
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1 This ASSET PURCHASE AGREEMENT (this “Agreement”), dated as of May 27, 2021, is made between Akorn Operating Company LLC, a Delaware limited liability company (“Seller”), and Medtech Products Inc., a Delaware corporation (“Buyer” and, together with Seller, the “Parties,” and each, a “Party”). Capitalized terms used herein and not otherwise defined herein shall have the meanings set forth in Article I. RECITALS WHEREAS, Seller and its Affiliates are engaged in various businesses, including the Business; WHEREAS, upon the terms and subject to the conditions set forth in this Agreement, Seller desires to sell the Business to Buyer, and Buyer desires to purchase the Business from Seller; and WHEREAS, in order to effect the sale of the Business to Buyer, Seller desires to sell, assign, transfer, convey and deliver to Buyer, and Buyer desires to purchase and assume from Seller, the Purchased Assets and the Assumed Liabilities, all upon the terms and subject to the conditions set forth in this Agreement. NOW, THEREFORE, in consideration of the foregoing and the representations, warranties, covenants and agreements set forth in this Agreement, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, agree as follows: ARTICLE I DEFINITIONS Certain Defined Terms. For purposes of this Agreement: “Acquisition Proposal” means an indication of interest, offer or proposal to acquire Seller’s and its Affiliates’ right, title and interest in and to a significant portion of the Purchased Assets or the Business in a single transaction or series of related transactions (other than the transactions contemplated by this Agreement or any of the Ancillary Agreements). “Affiliate” means, with respect to any Person, any other Person directly or indirectly Controlling, Controlled by, or under common Control with such Person; provided, however, that no deb
or equity holder of Akorn Holding Company, LLC or any Subsidiary thereof shall be an Affiliate of Seller or any Affiliate thereof for purposes of this Agreement or any Ancillary Agreement. “Ancillary Agreements” means the Bill of Sale and Assumption Agreement, the Assignment of Intellectual Property, the Transition Services Agreement, the Supply Agreement, the Restrictive Covenant Agreement and any other Contracts entered into, on or after the date hereof, between or among Seller or any of its Affiliates, on the one hand, and Buyer or any of its Affiliates, on the other hand, in connection with the execution and delivery of this Agreement or the consummation of the transactions contemplated hereby.



 

2 “Antitrust Laws” means any Laws applicable to Buyer or Seller or any of their respective Affiliates under any applicable jurisdiction that are designed to prohibit, restrict or regulate actions having the purpose or effect of monopolization or restraint of trade. “Assignment of Intellectual Property” means the Assignment of Intellectual Property Rights to be executed by Seller and Buyer (or the applicable Affiliates thereof) at the Closing, substantially in the form of Exhibit A attached hereto. “Bill of Sale and Assumption Agreement” means the Bill of Sale and Assumption Agreement to be executed by Seller and Buyer (or the applicable Affiliates thereof) at the Closing, substantially in the form of Exhibit B attached hereto. “Business” means the business referred to as “Akorn Consumer Health,” which is comprised solely of the business of Seller and its Affiliates involving the researching, developing and selling of the Products, but for the avoidance of doubt, does not include the business of Seller and its Affiliates involving the manufacturing or distribution of the Products. “Business Day” means any day that is not a Saturday, a Sunday or other day on which banks in New York, New York are required or authorized by Law to be closed. “Business Employee” means each individual employed by Seller or any Affiliate of Seller listed on Schedule 1.01(a), which will be updated between the date of this Agreement and the Closing Date to (x) remove any employees who are no longer employed by Seller or any Affiliate of Seller and (y) add any individual hired (or transferred) to replace any employee removed from the list pursuant to clause (x) above, such new individual to be provided with substantially comparable compensation terms as the applicable removed employee. “Business Manufacturing Assets” means any and all assets, properties or rights involved in the manufacturing and distribution of the products of Seller and its Affiliates (including the
Products), including Intellectual Property Rights of Seller or its Affiliates, the manufacturing and distribution facilities of Sellers and its Affiliates located anywhere in the world, all equipment, machinery, fixtures and other tangible assets located at any such manufacturing or distribution facility, and the other assets, properties and rights listed on Schedule 1.01(g). “Buyer Fundamental Representations” means the representations and warranties made by Buyer in Section 5.01. “Buyer Indemnitees” means, collectively, Buyer and its Affiliates and its and their respective partners, members, directors, officers, managers, shareholders, employees, counsel, advisors, successors and permitted assigns. “Cash and Cash Equivalents” means cash, money orders, marketable securities, short-term instruments and other cash equivalents, funds in time and demand deposits or similar accounts, and any evidence of indebtedness issued or guaranteed by any Governmental Authority. For the avoidance of doubt, Cash and Cash Equivalents shall include checks, wire transfers and drafts deposited or available for deposit or including those in transit.



 

3 “Claims” means any and all claims, Proceedings and Orders for which indemnification is or may be sought pursuant to Article X. “Code” means the Internal Revenue Code of 1986, as amended. “Confidentiality Agreement” means that certain Confidentiality Agreement, dated as of February 11, 2021, between Seller and Prestige Consumer Healthcare Inc., an Affiliate of Buyer. “Consent” means any consent, approval or authorization. “Contract” means any contract, agreement, undertaking, indenture, note, bond, mortgage, lease, sublease, license, sublicense, or other instrument or commitment, in each case that is binding on any Person or any part of its property (other than any Plan). “Control” means, as to any Person, the power to direct or cause the direction of the management and policies of such Person, whether through the ownership of voting securities, by Contract or otherwise. The terms “Controlled by,” “Controlled,” “under common Control with” and “Controlling” will have correlative meanings. “COVID-19 Measures” means any actions or measures in connection with or in response to COVID-19, including quarantine, “shelter in place”, “stay at home”, workforce reduction, social distancing, shutdown, closure, sequester or any other applicable Law or Order or guideline or recommendation by any Governmental Authority in connection therewith. “Disclosure Schedules” means the disclosure schedules dated as of the date of this Agreement delivered by Seller to Buyer, and which forms a part of this Agreement. “Employee Equipment” mean all computers, mobile phones, tablets and similar devices, and office equipment and supplies used by any Business Employee as of immediately prior to the Closing primarily in connection with the Business. “Environmental Claim” means any claim, action, cause of action, investigation or written notice by any Person alleging potential liability (including potential liability for investigatory costs, cleanup
costs, governmental response costs, natural resources damages, property damages, personal injuries, or penalties) arising out of, based on or resulting from (a) the presence or Release of any Hazardous Materials, or (b) circumstances forming the basis of any violation or alleged violation of any Environmental Law. “Environmental Law” means any applicable Law or Order relating to (a) the pollution or protection of the natural environment, including natural resources, (b) the protection of human health and safety as it pertains to exposure to Hazardous Materials, (c) the manufacture, registration, distribution, formulation, packaging or labeling of Hazardous Materials, or (d) the handling, use, presence, generation, treatment, storage, disposal, Release or exposure to any Hazardous Materials. “Environmental Permit” means any Permit that is required by a Governmental Authority under any applicable Environmental Law and primarily used in the operation of the Business.



 

4 “ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and the rules and regulations promulgated thereunder. “Excluded Taxes” means any and all Liabilities for: (a) Taxes relating to the Business, the Purchased Assets, or the Assumed Liabilities for any Pre-Closing Period; (b) Taxes of Seller or any of its Affiliates for any taxable period, including any Liability of Seller for the unpaid Taxes of any Person under Treasury Regulations Section 1.1502-6 (or any comparable provisions under state, local or non-U.S. Law), as a transferee, or by Contract; (c) Taxes that are the responsibility of Seller pursuant to Section 8.02; and (d) which Buyer may become liable for as a result of or in connection with the failure by Buyer or Seller to comply with any bulk sales or bulk transfer Laws. “Export Control Laws” means all Laws related to the regulation of imports, exports, re- exports, transfers, releases, shipments, transmissions or any other provision or receipt of goods, technology, software or services including: (a) the Export Administration Regulations administered by the U.S. Commerce Department (including the antiboycott regulations administered by the Office of Antiboycott Compliance); (b) U.S. customs regulations administered by the U.S. Customs and Border Protection; and (c) all other applicable import and export controls in the countries in which the Business is conducted. “FDA” means the United States Food and Drug Administration. “FDCA” means the Federal Food, Drug, and Cosmetic Act, as amended. “Finished Goods Inventory” means all Products in finished form packaged and ready to be shipped to customers or other parties by Seller and/or its Affiliates (or designees thereof), including such Products at any of Seller’s facilities and Products in transit. For the avoidance of doubt, Finished Goods Inventory shall not include (a) raw materials, work-in-process, demonstration equipment, components, ingredients,
packaging material or similar items used in the production or distribution of Products, and [*] “Fraud” means fraud determined in accordance with Delaware law but shall exclude, for the avoidance of doubt, constructive fraud, equitable fraud or claims based on constructive knowledge or negligent misrepresentation. “GAAP” means United States generally accepted accounting principles and practices as in effect as of the relevant dates thereof. “Governing Documents” means (a) in the case of a Person that is a corporation, its articles or certificate of incorporation and its bylaws, regulations or similar governing instruments required by the Laws of its jurisdiction of incorporation; (b) in the case of a Person that is a partnership, its articles or certificate of partnership, formation or association, and its partnership agreement (in each case, limited, limited liability, general or otherwise); (c) in the case of a Person that is a limited liability company, its articles or certificate of formation or organization, and its limited liability company agreement, operating agreement or bylaws; (d) in the case of a Person that is a trust, its declaration of trust, trust agreement, certificates of ownership or similar governing instruments required by the Laws of its jurisdiction of formation; and (e) in the case of a Person that is none of a corporation, partnership (limited, limited liability, general or otherwise), limited



 

5 liability company, trust or natural Person, its governing instruments as required or contemplated by the Laws of its jurisdiction of organization. “Governmental Authority” means any U.S. federal, state or local, or any supra-national or non-U.S., government, political subdivision, governmental, regulatory or administrative authority, instrumentality, agency, body or commission, self-regulatory organization or any court, tribunal, or judicial or arbitral body. “Governmental Order” means any order, ruling, writ, judgment, injunction, decree, stipulation, determination or award entered by or with any Governmental Authority. “Hazardous Materials” means any chemicals, materials, or substances defined as or included in the definition of “hazardous substances,” “hazardous wastes,” “hazardous materials,” “hazardous constituents,” “restricted hazardous materials,” “extremely hazardous substances,” “toxic substances,” “contaminants,” “pollutants,” “toxic pollutants,” under any Environmental Law, including petroleum or petroleum by-products, asbestos, lead-based paint, per- and polyfluoroalkyl substances (PFAS) or polychlorinated biphenyls. “Health Care Laws” means (a) the FDCA, and all rules and regulations promulgated or issued thereunder, (b) all other applicable Laws and Orders administered by the FDA and other United States regulatory authorities, including the Federal Trade Commission and the Consumer Product Safety Commission, governing or relating to good laboratory practices, good clinical practices, recordkeeping, the manufacture, import, export, testing, development, approval, processing, reporting, packaging, labeling, storage, marketing, sale, distribution and use of any compounds or products manufactured by or on behalf of Seller or any Affiliate thereof, including FDA’s current Good Manufacturing Practice Regulations for dietary supplements and drugs at 21 C.F.R. Parts 111, 210 and 211, and its Quality System Regulation for
devices at 21 C.F.R. Part 820, and (c) any and all other applicable federal, state, local, health care Laws and Orders, each of (a) through (c) as may be amended from time to time. “HSR Act” means the Hart Scott Rodino Antitrust Improvements Act of 1976, as amended. “Indebtedness” means, with respect to any Person, (a) all indebtedness of such Person, whether or not contingent, for borrowed money, (b) all obligations of such Person evidenced by notes, bonds, debentures or other similar instruments, (c) all indebtedness created or arising under any conditional sale or other title retention agreement with respect to property acquired by such Person, (d) all obligations of such Person as lessee under leases that have been or should be, in accordance with GAAP, recorded as capital leases, (e) all obligations, contingent or otherwise, of such Person under acceptance, letter of credit or similar facilities, (f) all Indebtedness of others referred to in clauses (a) through (e) above guaranteed directly or indirectly in any manner by such Person, and (g) all Indebtedness referred to in clauses (a) through (f) above secured by (or for which the holder of such Indebtedness has an existing right, contingent or otherwise, to be secured by) any Lien on property (including accounts and Contract rights) owned by such Person, even though such Person has not assumed or become liable for the payment of such Indebtedness. “Indemnifying Party” means a Person required to provide indemnification under Article X of this Agreement.



 

6 “Indemnitee” means each of (a) the Buyer Indemnitees and (b) the Seller Indemnitees, as applicable. “Intellectual Property Agreements” means all Contracts by or through which other Persons grant Seller or any of its Affiliates or Seller or any of its Affiliates grants any other Persons any rights or interests in or to any Intellectual Property Rights used primarily in the operation of the Business. “Intellectual Property Rights” means all rights in and to any and all of the following in any jurisdiction throughout the world (a) patents and patent applications and inventions; (b) trademarks, service marks, trade names, and trade dress, including applications for registration of any of the foregoing together with the goodwill associated exclusively therewith; (c) copyrights, including copyright rights in computer software and registrations and applications for registration thereof; (d) Internet domain names and registrations of such Internet domain names; (e) trade secrets; (f) software; and (g) all other intellectual property rights of any kind or nature throughout the world. “IRS” means the Internal Revenue Service of the United States. “Knowledge of Seller” means [*] With respect to matters involving Intellectual Property Rights, to the “Knowledge of Seller” [*] “Law” means any U.S. federal, state, local, or non-U.S., statute, law, ordinance, regulation, rule, code, Order or other requirement or rule of law promulgated by a Governmental Authority. “Liabilities” means any liability, debt, guarantee, claim, demand, expense, commitment or obligation (whether direct or indirect, absolute or contingent, accrued or unaccrued, known or unknown, liquidated or unliquidated, or due or to become due) of every kind and description, including all costs and expenses related thereto. “Lien” means any security interest, pledge, mortgage, lien or similar encumbrance. “Losses” means any losses, damages, Liabilities, demands, judgments, costs, penalties, fines, Taxes or other expenses
(including reasonable legal fees and accounting fees), but excluding any punitive damages except to the extent awarded to a third party. “made available”, “provided”, and similar phrases used in this Agreement mean, when used with respect to any document or other item, that the Seller posted a true, complete, and correct copy of such document or item to the online data room entitled “Project FOCUS” maintained by Datasite on behalf of Seller in connection with the transactions contemplated hereby prior to the execution of this Agreement, or provided such document or item to Buyer or its Representatives via email prior to the execution of this Agreement. “Material Adverse Effect” means any event, occurrence, fact, development, condition, or change, individually or in the aggregate, that (a) has or is reasonably expected to have, a material adverse effect on the business, operations, results of operations, earnings, financial condition, assets (including intangible assets), or liabilities of the Business taken as a whole, or (b) would impair or delay, in any material respect, the ability of Seller to consummate the transactions



 

7 contemplated hereby; provided that “Material Adverse Effect” shall not include any event, occurrence, fact, development, condition, or change to the extent arising out of, relating to, resulting from or attributable to: (i) the U.S. or the global economy generally or capital, financial, banking, credit or securities markets generally, including changes in interest or exchange rates; (ii) political conditions generally of the United States or any other country or jurisdiction in which the Business, Seller or its Affiliates operates; (iii) any industry generally in which the Business or any customers thereof operates or in which products or services of the Business are used or distributed; (iv) the announcement of the transactions contemplated by, or the performance of obligations under, this Agreement or the Ancillary Agreements, including adverse effects on relationships with customers, suppliers, employees or other business relations of the Business; (v) any changes in applicable Law or GAAP, or the enforcement or interpretation thereof, in each case, after the date hereof; (vi) actions specifically contemplated or required to be taken or omitted pursuant to this Agreement or any Ancillary Agreement or actions taken or omitted to be taken at the written request or with the written consent of Buyer; (vii) any act of God, including any earthquakes, hurricanes, tornadoes, floods, tsunami or other weather-related natural disasters; (viii) any epidemic, pandemic or other health crisis or public health event including COVID-19 or matters related to COVID-19 (including COVID-19 Measures adopted in response thereto), or the worsening of any of the foregoing, (ix) any hostilities, act of war (whether or not declared), sabotage, terrorism or military actions, or any escalation or worsening of any such hostilities, act of war, sabotage, terrorism or military actions; (x) any strikes, work stoppages, slowdowns or other labor actions, (xi) any matter expressly disclosed in the Disclosure
Schedules and (x) any failure to meet internal or published projections, estimates or forecasts of revenues, earnings or other measures of financial or operating performance for any period (except that any events or circumstances giving rise to such failure may be taken into account in determining whether there has been a “Material Adverse Effect” unless otherwise excluded pursuant to another clause of this definition); provided, however, that notwithstanding the foregoing, in the case of the foregoing clauses (i), (ii), (iii), (v), (vii), (viii) or (ix) of this definition, any such event, occurrence, fact, development, condition, or change that has a material and disproportionate effect on the Business or Seller, relative to other participants operating in the same or similar businesses or industries as the Business, may be taken into account in determining whether a “Material Adverse Effect” has occurred, but only to the extent of such disproportionate effect. “Material Customers” means[*], as listed on Schedule 1.01(c). “Material Suppliers” means [*]as listed on Schedule 1.01(d). “Order” means any order, writ, judgment, injunction, temporary restraining order, decree, stipulation, determination or award entered by or with any Governmental Authority. “Ordinary Course of Business” means the conduct of the Business in accordance with the Seller’s and its Affiliates’ normal customs, practices and procedures (including with respect to frequency and amount) in the twelve (12) months prior to entering into this Agreement, including actions required by applicable Law in light of COVID-19 or in respect of COVID-19 Measures. “Permits” means all permits, licenses, authorizations, Consents, clearances, closures, decisions, registrations, concessions, grants, franchises, certificates, identification numbers



 

8 exemptions, waivers and filings issued or required by any Governmental Authority under applicable Law. “Permitted Liens” means the following Liens: (a) Liens for Taxes, assessments or other governmental charges or levies that are not yet due or payable or that are being contested in good faith by appropriate proceedings, (b) statutory Liens of landlords and Liens of carriers, warehousemen, mechanics, materialmen, workmen, repairmen and other Liens imposed or permitted by Law in the Ordinary Course of Business, (c) Liens incurred or deposits made in the Ordinary Course of Business in connection with workers’ compensation, unemployment insurance or other types of social security, (d) defects or imperfections of title, exceptions, easements, covenants, rights-of-way, restrictions and other similar charges, defects or encumbrances not materially interfering with the ordinary conduct of the Business, (e) zoning, entitlement, building and other generally applicable land use and environmental restrictions imposed by a Governmental Authority, (f) Liens incurred in the Ordinary Course of Business that are not material to the Business taken as a whole, (g) Liens created by or through, or to the extent resulting from any facts or circumstances relating to, Buyer or its Affiliates, (h) Liens arising out of, under or in connection with this Agreement or the Ancillary Agreements, (i) Liens that will be released prior to Closing, including in respect of any Indebtedness of Seller or any Affiliate thereof, (j) any title matters shown in any title policy or report made available to Buyer, (k) rights, terms or conditions of any leases, subleases, licenses or occupancy agreements made available to Buyer, including title of a lessor under a capital or operating lease or (l) non-exclusive licenses granted in the Ordinary Course of Business. “Person” means any individual, partnership, firm, corporation, limited liability company, association, trust, unincorporated organization or
other entity. “Plan” means each “employee benefit plan” within the meaning of Section 3(3) of ERISA and all other stock purchase, stock option, restricted stock, equity or equity-based, severance, retention, employment, consulting, change-of-control, collective bargaining, bonus, incentive, deferred compensation, retirement, health and welfare, vacation, fringe benefit and other benefit plan, program or arrangement, in each case, which is maintained, sponsored, contributed to or required to be contributed to by Seller or any of its Affiliates or under which Seller has any Liability (other than any such plan, program or policy maintained for employees located outside of the United States that are required to be maintained by applicable Law). “Pre-Closing Period” means any taxable period (or portion thereof) ending on or prior to the Closing Date. “Pro Rata Portion” means, with respect to Seller, the number of days in any Straddle Period falling on or before the Closing Date, and with respect to Buyer, the number of days in any such period falling after the Closing Date. “Proceeding” means any judicial, administrative or arbitral actions, suits, hearings, investigations, administrative proceedings, condemnation or eminent domain proceedings with respect to any real property, or other proceedings (public or private) commenced, brought, conducted or heard before any Governmental Authority or arbitrator.



 

9 “Products” means the products set forth on Schedule 1.01(e). “Reference Finished Goods Inventory Statement” means the illustrative statement of Finished Goods Inventory set forth on Schedule 1.01(f) as of the date set forth therein, prepared by Seller and setting forth for each Product one or more stock keeping unit or other identifier code (a “SKU”) and the value of each such SKU for purposes of this Agreement. “Release” means any actual or threatened release, spill, emission, discharge, leaking, pumping, injection, deposit, disposal, dispersal, leaching or migration into the environment (including ambient air, vapor, surface water, groundwater and surface or subsurface strata) or into or out of any property, including the movement of Hazardous Materials through or in the air, soil, surface water, groundwater or property. “Representative” of a Person means, with respect to any Person, any Affiliate of such Person and the directors, officers, employees, advisors (including any legal counsel, accountant or consultant), agents or other representatives of such Person or any Affiliate thereof. “Restrictive Covenant Agreement” means the Restrictive Covenant Agreement to be executed by Seller and Buyer at the Closing, substantially in the form of Exhibit C attached hereto. “R&W Insurance Policy” means a buyer-side representations and warranties insurance policy, obtained by Buyer at Buyer’s sole expense and insuring Buyer with respect to breaches of Seller’s representations and warranties in Article IV, a true and correct copy of which has been provided to Seller on or prior to the date of this Agreement. “Seller Fundamental Representations” means the representations and warranties made by Seller in Section 4.01, Section 4.02, Section 4.03(a), Section 4.14, Section 4.15 (a)(i) and the first sentence of Section 4.15(b). “Seller Indemnitees” means, collectively, Seller, Seller’s Affiliates (disregarding, solely for this purpose, the proviso contained in the
definition of “Affiliate”), and its and their respective partners, members, directors, officers, managers, shareholders, employees, counsel, advisors, successors and assigns. “SKU” has the meaning set forth in the definition of Reference Finished Goods Inventory Statement. “Straddle Period” means any taxable period beginning on or prior to the Closing Date and ending after the Closing Date. “Subsidiary” means, with respect to any specified Person, any other Person of which such first Person owns (either directly or through one or more other Subsidiaries) a majority of the outstanding equity securities or securities carrying a majority of the voting power in the election of the board of directors or other governing body of such Person, and with respect to which entity such first Person is not otherwise prohibited contractually or by other legally binding authority from exercising Control.



 

10 “Supply Agreement” means the Supply Agreement to be executed by Seller and Buyer (or the applicable Affiliates thereof) at the Closing, substantially in the form of Exhibit D attached hereto. “Target Inventory Value” means $5,952,000. “Tax” or “Taxes” means (a) any and all taxes, including all federal, state, local, foreign and other net income, gross income, gross receipts, sales, use, ad valorem, transfer, franchise, profits, withholding, payroll, employment, excise, stamp, occupation, premium, property, unclaimed property, escheat and windfall profits taxes and (b) customs, duties, tariffs, assessments or other charges in the nature of a tax, in each case, imposed by a Taxing Authority, together with any interest and any penalties, additions to tax or additional amounts imposed with respect thereto, whether payable directly or by withholding and whether or not requiring the filing of a Tax Return. “Tax Records” means copies of all records of any kind and in whatever format, including all documents, microfiche, microfilm and computer records (including magnetic tape, disc storage and printed copy) that relate to any withholding Tax imposed on or in connection with the Purchased Assets or the Business, or any information return required to be filed in connection with the Purchased Assets or the Business (including IRS Forms 1099, 1098, 1042, 1042-S, 945, W-2, W-4, I-9, W-8, W-9 and similar forms and IRS determination letters with respect thereto). “Tax Return” means any return, statement, report, or form, including in each case any schedules, attachments or amendments thereto, required to be filed with any Taxing Authority or with respect to Taxes or any claim for refund. “Taxing Authority” means any foreign, federal, state or local government, political subdivision or governmental or regulatory authority, agency, board, bureau, commission, instrumentality or court or quasi-governmental authority, body, or instrumentality exercising any authority
to impose, regulate, or administer the imposition of Taxes. “Trademarks” means trademarks, service marks, brands, fictitious business names, slogans, symbols, collective marks, corporate names, certification marks, logos, trade dress, trade names, and other similar indicia of source or origin, together with the goodwill connected with the use of and symbolized by, and all registrations, applications for registration, and renewals of, any of the foregoing. “Transfer Taxes” means any sales, use, value added, transfer, conveyance, ad valorem, stamp, stamp duty, recording, real property transfer or gains Taxes or other similar Taxes imposed by any Taxing Authority upon the sale, transfer or assignment of the Business and the Purchased Assets to Buyer under this Agreement, together with any interest, additions to Tax or penalties in respect thereof. “Transition Services Agreement” means the Transition Services Agreement to be executed by Seller and Buyer at the Closing, substantially in the form of Exhibit E attached hereto. “Treasury Regulations” means the U.S. treasury regulations (including any successor regulations) promulgated pursuant to the Code.



 

11 Definitions. The following terms have the meanings set forth in the Sections set forth below: TERM REFERENCE Accountant Section 3.06(c) Acquired Records Section 6.14 Actual Inventory Statement Section 3.06(a) Actual Inventory Value Section 3.06(a) Adjustment Amount Section 3.06(e) Agreement Preamble Allocation Principles Section 3.05 Anti-Corruption Laws Section 4.18(a) Assumed Contracts Section 2.01(b) Assumed Liabilities Section 2.04 Buyer Preamble Chosen Courts Section 12.10 Closing Section 3.02 Closing Date Section 3.02 Closing Purchase Price Section 3.01(b) Confidentiality Agreement Section 6.01 Contracting Parties Section 12.12 Covered Persons Section 4.18(a) Creditors’ Rights Section 4.02 Dispute Notice Section 3.06(c) Estimated Inventory Statement Section 3.01(a) Estimated Inventory Value Section 3.01(a) Excluded Assets Section 2.02 Excluded Liabilities Section 2.05 Government Approvals Section 6.09(a) Interim Period Section 6.01 (a) Income Statement Material Contracts Section 4.05 Section 4.11(a) Measurement Time Section 3.01(a) Nonparty Affiliates Section 12.12 Outside Date Section 11.01(e) Parties Preamble Party Preamble Proprietary Information Section 6.17 Purchased Assets Section 2.01 Purchased Permits Section 2.01(c) Retained Names and Marks Section 6.13 Retained Seller Insurance Policies Section 6.04 Sales Process Information Section 6.01(b) Seller Preamble Seller Insurance Policies Section 4.17(a) Third Party Recoveries Section 10.04(c)



 

12 TERM REFERENCE Transferred Licensed Intellectual Property Rights Section 2.01(d) Transferred Owned Intellectual Property Rights Section 2.01(d) WARN Act Section 7.07 Interpretation and Rules of Construction. In this Agreement, except to the extent otherwise expressly provided in this Agreement or if the context otherwise requires: (a) when a reference is made in this Agreement to an Article, Section, Exhibit or Schedule, such reference is to an Article or Section of, or an Exhibit or Schedule to, this Agreement; (b) the table of contents and headings for this Agreement are for reference purposes only and do not affect in any way the meaning or interpretation of this Agreement; (c) (i) the terms “hereof,” “herein,” “hereby,” “hereto,” and derivative or similar words refer to this entire Agreement, including the Schedules and Exhibits thereto, (ii) the terms “thereof,” “therein,” “thereby,” “thereto” and derivative or similar words refer to the portions of this Agreement to which the context refers, including the Schedules and Exhibits thereto, (iii) the terms “include,” “includes,” “including” and words of similar import when used in this Agreement mean “including, without limitation”, (iv) the term “any” means “any and all” and (v) the term “or” will not be exclusive and will mean “and/or”; (d) all terms defined in this Agreement have the defined meanings when used in any certificate or other document made or delivered pursuant hereto, unless otherwise defined therein; (e) whenever the context requires, words in the singular will be held to include the plural and vice versa, and words of one gender will be held to include the other gender as the context requires; (f) when calculating the period of time within which or following which any act is to be done or step taken, the date that is the reference day in calculating such period shall be excluded and, if the last day of such period is not a Business Day, the period shall end on the next day that is a
Business Day; (g) references to “applicable” Law or Laws with respect to a particular Person, thing or matter means only such Law or Laws as to which the Governmental Authority that enacted or promulgated such Law or Laws has jurisdiction over such Person, thing or matter; references to any statute, rule, regulation, agreement or form will be deemed to include references to such statute, rule, regulation, agreement or form as amended, modified, supplemented or replaced from time to time (and, in the case of any statute, include any rules and regulations promulgated under such statute), and all references to any section of any statute, rule, regulation or form include any successor to such section;



 

13 (h) (i) references to “days” means calendar days unless Business Days are expressly specified, (ii) references to “written” or “in writing” include in electronic form (including by e-mail transmission or electronic communication by portable document format (.pdf)) and (iii) references to “$” mean U.S. dollars; (i) references to any Person includes such Person’s successors and permitted assigns; (j) whenever this Agreement requires Seller or Buyer, as applicable, to take (or refrain from taking) any action, such requirement will be deemed to involve an undertaking on the part of Seller or Buyer, as applicable, to take (or refrain from taking) such action and to cause their respective Affiliates to take (or refrain from taking) such action whether or not a corresponding reference is included therein; (k) unless the context otherwise requires, the word “extent” in the phrase “to the extent” means both “if” and to the degree to which a subject or other thing extends, and such phrase does not only mean “if”; and (l) each Party has participated in the negotiation and drafting of this Agreement, and if an ambiguity or question of interpretation should arise, this Agreement will be construed as if drafted jointly by the Parties and no presumption or burden of proof will arise favoring or burdening any Party by virtue of the authorship of any provision in this Agreement; the language used in this Agreement will be deemed to be the language chosen by the Parties to express their mutual intent, and no rule of strict construction will be applied against any Party. ARTICLE II PURCHASE AND SALE OF ASSETS Generally. Upon the terms and subject to the conditions of this Agreement, at the Closing, Seller shall, or shall cause its applicable Affiliate to, sell, assign, transfer, convey and deliver, or cause to be sold, assigned, transferred, conveyed and delivered, to Buyer, and Buyer shall purchase from Seller or such applicable Affiliates, all of Seller’s and such applicable
Affiliates’ right, title and interest in and to the all of the assets, properties and rights thereof that are primarily related to the Business, other than the Excluded Assets, free and clear of all Liens (other than Permitted Liens) (such assets, properties and rights, other than the Excluded Assets, being referred to herein as the “Purchased Assets”). Without limiting the generality of the foregoing, the Purchased Assets shall include each of the following other than any portion thereof that constitutes an Excluded Asset hereunder: (a) all Contracts listed on Schedule 2.01(a) (together with any other Contracts entered into by Seller or any Affiliate thereof (including after the date hereof and on or prior to the Closing Date) that are primarily related to the Business but excluding the Excluded Assets, the “Assumed Contracts”); (b) all Permits that are listed on Schedule 2.01(b), (together with any other Permits that are primarily related to the Business but excluding the Excluded Assets), in each case to the extent assignable or transferable (the “Purchased Permits”);



 

14 (c) the Intellectual Property Rights (i) owned by Seller and its Affiliates that are listed on Schedule 2.01(c)(i) (together with any other Intellectual Property Rights owned by Seller and its Affiliates that are primarily related to the Business but excluding the Excluded Assets, the “Transferred Owned Intellectual Property Rights”) or (ii) licensed to Seller or its Affiliates that are listed on Schedule 2.01(c)(ii) (together with any other Intellectual Property Rights licensed to Seller or its Affiliates that are primarily related to the Business but excluding the Excluded Assets, the “Transferred Licensed Intellectual Property Rights” and, together with the Transferred Owned Intellectual Property Rights, the “Transferred Intellectual Property Rights”); (d) all Finished Goods Inventory owned by Seller and its Affiliates as of the Measurement Time; (e) copies of (i) all customer, vendor, supplier, contractor, and service-provider lists in the possession of, or are readily accessible by, Seller and its Affiliates to the extent primarily related to the Business, (ii) all files, documents and records (including billing, payment and similar data) to the extent primarily related to the Business that are in the possession of Seller and its Affiliates, and (iii) all other business and financial records, files, books and documents (whether in hard copy or computer format) primarily related to the Business that are in the possession of Sellers and its Affiliates, in each case so long as the foregoing may be sold, assigned, transferred, conveyed and delivered to Buyer pursuant to applicable Law; (f) all advertising, marketing, sales and promotional materials primarily related to the Business that are in the possession of Seller or its Affiliates; (g) all rights and claims under any and all warranties extended by suppliers, vendors, contractors, manufacturers and licensors in relation to any of the other Purchased Assets or Assumed Liabilities; and (h) all e-mail addresses, URLs, websites, website content, fax
numbers, telephone numbers and similar numbers or addresses, in each case listed on Schedule 2.01(h). Excluded Assets. Notwithstanding anything contained in this Agreement (including Section 2.01) to the contrary, neither Seller nor any of its Affiliates is selling, transferring, conveying or delivering (or causing to be sold, transferred, conveyed or delivered), and Buyer is not purchasing, any assets, properties or rights of Seller or any of its Affiliates other than the Purchased Assets (all assets, properties and rights of Seller any of its Affiliates other than the Purchased Assets being referred to herein as the “Excluded Assets”). Without limiting the generality of the foregoing, all of the following shall constitute Excluded Assets: (a) all Business Manufacturing Assets; (b) all Retained Names and Marks; (c) all Intellectual Property Rights other than the Transferred Intellectual Property Rights;



 

15 (d) all Cash and Cash Equivalents of Seller or any of its Affiliates, together with all checking accounts, bank accounts, deposit accounts (including with coupon clearing agencies), lock boxes, certificates of deposit, and securities accounts of Seller or any of its Affiliates and any all amounts or securities or other instruments on deposit therein; (e) (i) all current assets of Seller and its Affiliates, including all accounts receivable, deposits (including in respect of real property or otherwise), notes receivable and inventory (including raw materials, work-in-process, demonstration equipment, components, ingredients, packaging material or similar items), other than Finished Goods Inventory in each case existing as of the Measurement Time, and (ii) without limiting the foregoing, all intercompany receivables and other amounts due from Seller or its Affiliates; (f) without limiting the terms set forth in Section 6.04, Seller’s or any of its Affiliates’ rights under any policies of insurance or any benefits, proceeds, or premium refunds payable or paid thereunder or with respect thereto; (g) (i) all rights of Seller or any of its Affiliates to file for or receive any refunds, credits or similar benefits for or in respect of Taxes (including all Tax attributes of Seller or any Affiliate thereof), including any such Taxes levied or imposed upon, or in connection with, the Purchased Assets or the conduct or operation of the Business allocable to any Pre-Closing Period or to the portion of the Straddle Period ending on the Closing Date pursuant to Section 8.01, and (ii) all rights of Seller or any of its Affiliates in respect of all prepaid Taxes, including any such Taxes relating to the Business or the Purchased Assets that are allocable to taxable periods or portions thereof allocable to any Pre-Closing Period or to the portion of the Straddle Period ending on the Closing Date pursuant to Section 8.01; (h) (i) any legal or beneficial interest in the capital stock and other equity interests of Seller, it
Affiliates or any other Person, and (ii) the corporate or other entity charter, qualifications to conduct business as a foreign corporation or other form of business entity, arrangements with registered agents relating to foreign qualifications, taxpayer and other identification numbers, Tax Returns and other Tax Records, seals, minute books, stock transfer books, and similar organizational documents of Seller or any of its Affiliates; (i) (i) all correspondence and documents relating to or prepared in connection with the sale of the Business (including Sales Process Information), and all personnel records (including all human resources and other records), whether or not held by Seller or any of its Affiliates and whether or not relating to employees (including the Business Employees) of Seller or any of its Affiliates, and (ii) all of the rights and interests of Seller or any of its Affiliates in all information, files, records, data, plans, contracts and recorded knowledge related to or used in connection with the Business to the extent that any of the foregoing (A) relate primarily to the Excluded Assets or are privileged, including materials that are protected by the attorney-client privilege or attorney work product doctrine; or (B) are comprised of written materials that Seller or any of its Affiliates is required by Law to retain; (j) all assets, properties or rights in respect of any Plan;



 

16 (k) all rights, remedies and claims, including counter-claims and cross-claims, to the extent arising out of or relating to the Excluded Liabilities; (l) all accounting systems owned or used by Seller or any of its Affiliates, whether or not used in connection with the operation of the Business; (m) all furniture, fixtures, equipment (including computer hardware), supplies and other tangible personal property owned by Seller or its Affiliates whether or not used in connection with the operation of the Business, including any Employee Equipment; (n) all real property rights and interests including real estate leases and all installations, fixtures, improvements and benefits in connection real property whether or not used in connection with the operation of the Business; (o) all rights of Seller or any of its Affiliates under this Agreement or any Ancillary Agreements; and (p) the other assets and properties described on Schedule 2.02(p). Procedures for Assets Not Transferable. (a) Notwithstanding anything to the contrary contained in this Agreement, if any Purchased Asset is not assignable or transferable to Buyer without the Consent of any Person (other than Seller, Buyer or any of their respective Affiliates), and such Consent has not been obtained on or prior to the Closing Date, this Agreement shall not constitute an assignment or transfer thereof unless and until such Consent is obtained. In each such case, Seller and Buyer shall, until such time as any requisite Consent is obtained and the applicable Purchased Asset is assigned and transferred to Buyer, use their respective commercially reasonable efforts and reasonably cooperate with each other to obtain such Consent as soon as practicable after the Closing Date, it being understood that neither Seller nor any of its Affiliates shall be required to expend material amounts of money, incur any material loss or detriment, threaten or commence any Proceeding or offer or grant any financial accommodation to any such
Person to obtain any such Consent; [*] provided, further that neither Seller nor any of its Affiliates shall be required to take any action pursuant to this Section 2.03(a) that would cause, or would reasonably be expected to cause, in the discretion of Seller, (i) a breach of any of Seller’s representations, warranties or covenants contained in this Agreement or a breach of, or conflict with, any Contract to which Seller or any of its Affiliates is party to or to which any of them are otherwise bound, (ii) Seller or its Affiliates to incur any loss or harm, or (iii) a violation of any Law applicable to Seller or any of its Affiliates. Upon obtaining the requisite Consent of any applicable Person, any Purchased Assets that were not assigned or transferred at the Closing in accordance with the terms of this Section 2.03(a) shall be promptly transferred and assigned to Buyer. (b) With respect to any Purchased Asset that is not transferred or assigned to the Buyer at the Closing by reason of Section 2.03(a), after the Closing and until such time as any requisite Consent is obtained and the applicable Purchased Asset is assigned and transferred to Buyer, the Parties shall reasonably cooperate with each other in good faith, in endeavoring to obtain for Buyer, at no material cost to Seller or any of its Affiliates, an arrangement to provide Buyer all of the benefits (or substantially comparable benefits) and detriments of such Purchased



 

17 Asset as if it were assigned and transferred to Buyer on the Closing Date pursuant to the terms hereof; provided,[*] any Liabilities arising in connection with or in respect of any such Purchased Asset shall constitute an Assumed Liability hereunder unless such Liability is expressly included as an Excluded Liability pursuant to the terms hereof. Assumption of Liabilities. Other than the Excluded Liabilities, Buyer agrees, effective as of the Closing, to assume, satisfy and discharge when due, any and all Liabilities of Seller or any of its Affiliates primarily relating to, arising out of or in connection with the ownership, operation or conduct of the Purchased Assets or the Business, whether arising prior to, on or after the Closing (all such Liabilities to be so assumed, satisfied or discharged, other than the Excluded Liabilities, being referred to herein as the “Assumed Liabilities”), including (a) all Liabilities arising under the Assumed Contracts; (b) all Liabilities for Taxes relating to the Purchased Assets or the Business other than Excluded Taxes; and (c) all Liabilities expressly assumed by Buyer pursuant to the other provisions of this Agreement. Excluded Liabilities. Notwithstanding anything to the contrary contained in this Agreement and except as specifically set forth in Article VII, Buyer expressly will not assume or be liable for, and Seller will retain and remain solely responsible for, the following Liabilities of Seller and its Affiliates (collectively, the “Excluded Liabilities”): (a) all Liabilities of Seller in respect of any businesses or operations thereof that are not primarily related to the Business, including all Liabilities of Seller and its Affiliates in respect of the Business Manufacturing Assets; (b) all of Liabilities of Seller and its Affiliates under this Agreement and the Ancillary Agreements; (c) any Liability for Excluded Taxes; (d) any Liabilities of Seller or its Affiliates with respect to any employee of Seller and/or its Affiliates being retained by Seller
and/or its Affiliates; (e) all Liabilities of Seller or any of its Affiliates with respect to any Plan; (f) all Liabilities of Seller or any Affiliate thereof in respect of Indebtedness referred to in clause (a) and (b) of the definition thereof and clauses (f) and (g) of such definition, but solely to the extent related to clauses (a) and (b); (g) all current liabilities of the Business representing accounts invoiced and payable as of the Measurement Time, including amount payable to any clearing house or similar entity in respect of coupon redemptions; (h) all of Seller’s or any of its Affiliates’ Liabilities for expenses or fees incurred by Seller or any of its Affiliates incident to or arising out of the negotiation, preparation, approval or authorization of this Agreement and the Ancillary Agreements, or the consummation (or preparation for the consummation) of the transactions contemplated hereby or thereby, in respect of attorneys’ and accountants’ fees, brokerage fees, investment bankers’ fees, consultants’ fees and finders’ fees; and



 

18 (i) the Liabilities described on Schedule 2.05(i). ARTICLE III PURCHASE PRICE; CLOSING; ALLOCATION Purchase Price. (a) No later than five (5) Business Days prior to the anticipated Closing Date, Seller shall prepare in good faith and deliver, or shall cause to be prepared and delivered, to Buyer a statement (the “Estimated Inventory Statement”) setting forth an estimate as of immediately prior to the Closing (the “Measurement Time”) of the quantity of each SKU of Finished Goods Inventory of the Sellers and its Affiliates as of such time, and the aggregate value of such Finished Goods Inventory as of such time (the “Estimated Inventory Value”). The Estimated Inventory Statement shall be prepared, and the Estimated Inventory Value shall be calculated, using the same value per SKU and other procedures, policies, practices and methods used in preparing the Reference Finished Goods Inventory Statement. If Buyer in good faith disagrees with the calculation of Estimated Inventory Value, it shall notify Seller not later than one (1) Business Day before the Closing Date and Seller shall take into account, in good faith, any comments to the calculation of Estimated Inventory Value reasonably proposed by Buyer; provided, that following Seller’s good faith consideration of such comments (and any resulting revisions, if applicable), Seller’s proposed Estimated Inventory Statement and calculation of Estimated Inventory Value shall be considered final for purposes of consummating the Closing and in no event shall the Closing be delayed as a result of any comments of, or disputes raised by, Buyer with respect to the Estimated Inventory Statement or Estimated Inventory Value. (b) As consideration for the Purchased Assets, at the Closing, Buyer shall assume the Assumed Liabilities and shall pay to Seller, in the manner described herein, an amount (such amount, the “Closing Purchase Price”) equal to: (i) Two Hundred Thirty Million and No/100
Dollars ($230,000,000), plus (ii) if the Estimated Inventory Value is greater than the Target Inventory Value, the excess of the Estimated Inventory Value over the Target Inventory Value, minus (iii), if the Target Inventory Value is greater than the Estimated Inventory Value, the excess of the Target Inventory Value over the Estimated Inventory Value. (c) At the Closing, Buyer shall pay to Seller or its designee(s) the Closing Purchase Price in cash by wire transfer of immediately available U.S. funds to an account or accounts to be specified in a written notice delivered by Seller to Buyer at least five (5) Business Days prior to the anticipated Closing Date. Closing. Subject to the terms and conditions of this Agreement, the sale and purchase of the Purchased Assets and the assumption of the Assumed Liabilities contemplated by this Agreement shall be consummated at a closing (the “Closing”) by the exchange of signatures by electronic transmission or, if such exchange is not practicable, at the offices of Willkie Farr & Gallagher LLP, 787 Seventh Avenue, New York, New York at 10:00 A.M. New York time as promptly as practicable (and in any event within three (3) Business Days) after the date on which all of the conditions to Closing set forth in Article IX shall have been satisfied or waived (other than those conditions to be satisfied or waived at the Closing, but subject to the satisfaction or



 

19 waiver thereof at the Closing), or at such other time and day as the Parties may agree upon in writing; provided, however, that Seller may deliver written notice to Buyer at least three (3) Business Days prior to the date on which, absent such election by Seller, the Closing would otherwise occur, electing to delay the Closing until the last day of the month in which the Closing would otherwise occur (or, if the date on which the Closing would otherwise occur is five (5) Business Days or less prior to the last day of a calendar month, Seller may elect to delay the Closing until the last day of the month immediately following the month in which the Closing would otherwise occur) so long as such date is at least two (2) Business Days prior to the Outside Date (or, if such last day is not a Business Day, on the immediately following Business Day. The date on which the Closing occurs is referred to as the “Closing Date.” Closing Deliveries by Seller. At the Closing, Seller shall deliver (or cause to be delivered) to Buyer: (a) a counterpart signature page to the Bill of Sale and Assumption Agreement, duly executed by Seller or the applicable Affiliate thereof; (b) a counterpart signature page to the Assignment of Intellectual Property, duly executed by Seller or the applicable Affiliate thereof; (c) a counterpart signature page to the Restrictive Covenant Agreement, duly executed by Seller; (d) a counterpart signature page to the Transition Services Agreement, duly executed by Seller; (e) a counterpart signature page to the Supply Agreement, duly executed by Seller; (f) a certificate, in form and substance reasonably satisfactory to Buyer, as to the non-foreign status of Seller pursuant to Treasury Regulations Section 1.1445-2(b)(2) and an IRS Form W-9 claiming complete exemption from U.S. back-up withholding for Seller, each duly executed by Seller; and (g) a certificate of a duly authorized officer of Seller, dated as of the Closing Date, certifying as to the matters se
forth in Sections 9.02(a) and (b). Closing Deliveries by Buyer. At the Closing, Buyer shall deliver to Seller: (a) the Closing Purchase Price pursuant to Section 3.01; (b) a counterpart signature page to the Bill of Sale and Assumption Agreement, duly executed by Buyer; (c) a counterpart signature page to the Assignment of Intellectual Property, duly executed by Buyer;



 

20 (d) a counterpart signature page to the Restrictive Covenant Agreement, duly executed by Buyer; (e) a counterpart signature page to the Transition Services Agreement, duly executed by Buyer; (f) a counterpart signature page to the Supply Agreement, duly executed by Buyer; and (g) a certificate of a duly authorized officer of Buyer, dated as of the Closing Date, certifying as to the matters set forth in Sections 9.01(a) and (b). Allocation of Purchase Price. Buyer and Seller shall determine the amount of and allocate the sum of the Assumed Liabilities and the Closing Purchase Price (and all other capitalizable costs) among the Purchased Assets for all Tax purposes in accordance with the principles set forth on Schedule 3.05 (the “Allocation Principles”). Buyer and Seller will each prepare an IRS Form 8594 (and any other form required by applicable Law) in a timely fashion in a manner that conforms with the Allocation Principles. Neither Buyer nor Seller, nor any of their respective Affiliates, shall take any position on any Tax Return, audit, litigation or otherwise, that is inconsistent with the Allocation Principles unless required to do so by applicable Law. To the extent the Closing Purchase Price is adjusted after the Closing Date, Buyer and Seller will each revise their IRS Form 8594 (and any other form required by applicable Law) in accordance with the above procedures. Each of the Parties shall promptly notify the other if the IRS or any other Taxing Authority proposes a reallocation of such amounts. Purchase Price Adjustments. (a) As soon as reasonably practicable after the Closing Date, but in no event more than sixty (60) days after the Closing Date, Buyer shall prepare and deliver to Seller a statement (the “Actual Inventory Statement”) setting forth Buyer’s determination as of the Measurement Time of the quantity of each SKU of Finished Goods Inventory of the Seller and its Affiliates as of such time, and the aggregate value of such Finished
Goods Inventory as of such time (the “Actual Inventory Value”). The Actual Inventory Statement shall be prepared, and the Actual Inventory Value shall be calculated, using the same value per SKU and other procedures, policies, practices and methods used in preparing the Reference Finished Goods Inventory Statement. Buyer agrees that, following the Closing through the date that the Actual Inventory Value becomes final and binding pursuant to this Section 3.06, it shall not, and shall cause its Affiliates not to, take any actions with respect to any accounting, books, records, principles, procedures, practices, policies or methodologies on which the Reference Finished Goods Inventory Statement is based or on which the Actual Inventory Statement is to be based the purpose of which is to impede or delay the determination of the Actual Inventory Value or the preparation of the Dispute Notice. (b) Seller shall have a period of forty-five (45) days from the date of delivery by Buyer to review the Actual Inventory Statement and Actual Inventory Value. If Seller agrees with the Actual Inventory Value, or does not give written notice to Buyer of any disagreement within such forty-five (45) day period, then upon Seller advising Buyer that such Actual Inventory



 

21 Value as proposed by Buyer is acceptable or the expiration of such forty-five (45) day period if Seller shall not have delivered a Dispute Notice prior to such expiration, whichever is earlier, such Actual Inventory Statement and Actual Inventory Value as proposed by Buyer shall be considered accepted and binding upon Seller and Buyer. In connection with Seller’s review of the Actual Inventory Statement and Actual Inventory Value and upon reasonable prior written notice by Seller, Buyer shall permit, and shall cause its Affiliates and Representatives to permit, Seller and its Representatives to have reasonable access to all relevant books and records and properties used by Buyer or its Representatives in connection with its preparation of the Actual Inventory Statement and calculation of the Actual Inventory Value, and Buyer shall, and shall cause its Affiliates and Representatives to, otherwise provide reasonable cooperation with Seller and its Representatives in connection therewith; provided, however, that Buyer shall not be required to provide, or cause to be provided, any relevant work papers, schedules, memoranda or other documents if the provision thereof would violate applicable Law or legal counsel to Buyer shall have advised Buyer that the provision thereof would reasonably be expected to jeopardize the attorney-client privilege, work-product or similar privilege or doctrine; provided, further, however, that if Buyer and its Affiliates and Representatives fail to provide reasonable access to Seller and its Representatives in accordance with the terms of this Section 3.06(b), then the forty-five (45) day period of review provided for in this Section 3.06(b) shall be tolled during any period of violation of the terms of this Section 3.06(b), and during any other period required for litigation during which Seller seeks to enforce such covenants against Buyer if it is ultimately determined that Buyer or its Affiliates or Representatives were in breach of the
terms of this Section 3.06(b). (c) If Seller does not agree with any portion of the Actual Inventory Statement or Buyer’s calculation of the Actual Inventory Value, then, on or before the date that is forty-five (45) days from the date of delivery by Buyer to Seller of the Actual Inventory Statement, Seller shall have the right to give written notice thereof to Buyer listing in reasonable detail the areas of disagreement and Seller’s calculation of the Actual Inventory Value (the “Dispute Notice”). The Parties shall work in good faith to try to resolve these differences. If, within thirty (30) days after the delivery of the Dispute Notice to Buyer, Seller and Buyer are unable to resolve any differences arising as a result of the Dispute Notice, the Parties shall submit, within ten (10) days following the expiration of such period, a statement of all unresolved differences to Ernst & Young LLP (the “Accountant”) for a binding and non-appealable determination in accordance with the terms of this Agreement. In the event the Accountant is then unwilling or unable to serve as contemplated hereby, Buyer and Seller shall select another mutually agreeable, independent, nationally recognized certified public accounting firm to render a final determination and such firm shall be the “Accountant” for all purposes of this Section 3.06. If the Parties are unable to agree upon such alternative certified public accounting firm within ten (10) days of Ernst & Young LLP advising the Parties that it is unable or unwilling to perform the services contemplated hereby, then either Party may request that the New York City office of the American Arbitration Association appoint an independent, nationally recognized certified public accounting firm to perform the services contemplated hereby and such firm shall be the “Accountant” for purposes of this Section 3.06. (d) The Accountant shall be instructed to use reasonable best efforts to perform its services and reach a final determination only with

respect to the matters submitted to it for resolution within thirty (30) days of its engagement. In making such determination, the Accountant shall be bound by the provisions of this Section 3.06 and any other relevant provisions of this Agreement and shall be instructed solely to determine the actual quantity of each SKU as



 

22 of the Measurement Time and to calculate the Actual Inventory Value resulting from such determination. In performing such calculation, the Accountant shall use the same value per SKU and other procedures, policies, practices and methods used in preparing the Reference Finished Goods Inventory Statement. In connection with the Accountant’s consideration of the dispute submitted to it, each Party hereto shall permit, and cause its Affiliates and Representatives to permit, the Accountant and its Representatives to have reasonable access, during normal business hours and upon reasonable notice, to all relevant work papers, schedules, memoranda and other documents prepared by such Party or its Representatives in connection with its proposed Actual Inventory Value and its preparation of the Actual Inventory Statement or the Dispute Notice, as the case may be, and to finance personnel of such Party and its Affiliates and any other information which the Accountant or any Representative thereof reasonably requests, and the Parties hereto shall, and shall cause their respective Affiliates and Representatives to, otherwise cooperate with the Accountant and its Representatives in connection therewith; provided, however, that neither Seller nor Buyer shall be required to provide, or cause to be provided, any relevant work papers, schedules, memoranda or other documents if the provision thereof would violate applicable Law or legal counsel to Seller or Buyer, as applicable, shall have advised Seller or Buyer, as applicable, that the provision thereof would reasonably be expected to jeopardize the attorney-client privilege, work-product or similar privilege or doctrine. The Parties shall request that the Accountant’s decision be in writing, set forth the calculations made in reaching its decision and describe the manner in which such calculations were made. The Parties hereto agree that any determination of the aggregate amount of Finished Goods Inventory and
the calculation of the Actual Inventory Value by the Accountant will be final and binding for all purposes and that judgment may be entered upon the determination of the Accountant in any court having jurisdiction over the Party against which such determination is to be enforced. The fees and disbursements of the Accountant shall be allocated between Buyer and Seller in the inverse proportion that the aggregate amount of such disputed items so submitted to the Accountant is determined by the Accountant, such that the prevailing Party pays the lesser proportion of such fees and disbursements. In connection with the resolution of any such dispute, each Party shall pay its own fees and expenses, including legal, accounting, and consulting fees and expenses. (e) The “Adjustment Amount” will be the amount, whether positive or negative, equal to the Actual Inventory Value (as finally determined pursuant to this Section 3.06) minus the Estimated Inventory Value. If the Adjustment Amount is a positive amount, then Buyer will pay to Seller within two (2) Business Days of the final determination of the Actual Inventory Value pursuant to this Section 3.06, in cash by wire transfer of immediately available U.S. funds to an account or accounts specified by Seller, the amount of the Adjustment Amount. If the Adjustment Amount is a negative amount, then Seller will pay to Buyer within two (2) Business Days of the final determination of the Actual Inventory Value pursuant to this Section 3.06, in cash by wire transfer of immediately available U.S. funds to an account or accounts specified by Seller, the absolute value of the Adjustment Amount. All payments required pursuant to this Section 3.06(e) will be deemed to be adjustments to the Closing Purchase Price for Tax purposes. ARTICLE IV REPRESENTATIONS AND WARRANTIES OF SELLER



 

23 Except as set forth on the Disclosure Schedule, and subject to the terms set forth in Section 12.07 of this Agreement, Seller hereby represents and warrants to Buyer as follows: Formation and Qualification of Seller. Seller is a limited liability company duly formed or organized, validly existing and, to the extent legally applicable, in good standing under the Laws of its jurisdiction of formation or organization and has the requisite power and authority to operate its business, assets and properties (including, directly or indirectly, the Business) as now conducted. Seller is duly qualified as a foreign corporation or other organization to do business, and, to the extent legally applicable, is in good standing, in each jurisdiction in which the character of its owned, operated or leased properties or the nature of its activities with respect to its business (including, directly or indirectly, the Business) makes such qualification necessary except for jurisdictions in which the failure to be so qualified or in good standing would not have a Material Adverse Effect. Authority; Enforceability. Each of Seller and its Affiliates has the requisite power to execute, deliver and perform its obligations under this Agreement and the Ancillary Agreements (including the consummation of the transactions contemplated hereby and thereby) to which it is or will be a party. The execution, delivery and performance by each of Seller and its Affiliates of this Agreement and the Ancillary Agreements (including the consummation of the transactions contemplated hereby and thereby) to which it is or will be a party have been duly authorized by all requisite entity action on the part of Seller and/or its Affiliates, as applicable. This Agreement has been duly executed and delivered by Seller. Each Ancillary Agreement has been (or will be) duly executed and delivered by Seller and/or its Affiliates, as applicable. Assuming due authorization, execution and delivery thereof by Buyer, this Agreement
constitutes a legal, valid and binding obligation of Seller, enforceable against Seller in accordance with its terms, subject to applicable bankruptcy, insolvency or other similar Laws relating to or affecting the enforcement of creditors’ rights generally and general equitable principles (regardless of whether such enforceability is considered in a proceeding at law or in equity) (“Creditors’ Rights”). Assuming due authorization, execution and delivery thereof by Buyer and any other parties thereto, and upon execution and delivery thereof, the Ancillary Agreements to which Seller and/or its Affiliates is or will be a party will constitute, legal, valid and binding obligations of Seller or the applicable Affiliate thereof, enforceable against Seller and/or its Affiliates, as applicable, in accordance with their respective terms, subject to Creditors’ Rights. No Conflicts. Provided that all Consents listed on Schedule 4.04 have been obtained and that Buyer has obtained all Permits necessary for Buyer to continue to operate the Business, the execution, delivery and performance by Seller and/or its Affiliates, as applicable, of this Agreement and the Ancillary Agreements do not and will not: (a) violate or conflict with the Governing Documents of Seller or any such Affiliate thereof; (b) violate or conflict with any Law or Order applicable to Seller, any such Affiliate thereof or the Business; (c) result in any breach of, or constitute a default (with or without notice or lapse of time, or both) under, or give to any Person any right to terminate, amend or accelerate any right or obligation under any Material Contract; or (d) result in the creation of any Lien (other than a Permitted Lien) on any Purchased Asset except (in the case of clauses (b), (c) and (d) immediately above) for any such violations, conflicts, breaches, defaults, rights or Liens as would not, individually or in the aggregate, be adverse in any material respect to the Business.



 

24 Consents and Approvals. The execution, delivery and performance by Seller and/or its Affiliates, as applicable, of this Agreement and the Ancillary Agreements to which Seller and/or its Affiliates, as applicable, is a party do not and will not require any Consent or waiver from, or any filing with or notification to, any Governmental Authority or other Person by Seller or any such Affiliate thereof, except (a) where the failure to obtain such Consent or waiver, or to make such filing or notification, would not, individually or in the aggregate, be adverse in any material respect to the Business, (b) as may be necessary as a result of any facts or circumstances relating to Buyer or Buyer’s Affiliates or (c) the filing, or receipt of, any Consents, waivers or notices listed on Schedule 4.04. Financial Information; Absence of Undisclosed Liabilities. (a) Schedule 4.05(a) sets forth a true, correct, and complete (i) unaudited income statement of the Business for the fiscal year ended December 31, 2020 (the “Income Statement”), and (ii) unaudited statement of current assets and liabilities and income statement of the Business as of April 30, 2021 (the “Latest Financials”, and together with the Income Statement, the “Financial Statements”). The Financial Statements (i) have been prepared based on the books and records of Seller and its Affiliates, and (ii) present fairly, in all material respects, assets and liabilities and the results of operation (as applicable) of the Business for the period presented. Notwithstanding the foregoing, the Financial Statements and the foregoing representations and warranties are qualified by the fact that the Business has not operated as a separate standalone entity and has received certain allocated charges and credits which do not necessarily reflect amounts that would have resulted from arm’s length transactions or that the Business would incur on a standalone basis or on an integrated basis within another organization. (b) With respect to the
Business, none of Seller or its Affiliates have any Liabilities (whether accrued, absolute, contingent, unliquidated or otherwise, whether known or unknown, whether due or to become due and regardless of when asserted), and there is no basis for any present or future charge, complaint, action, suit, proceeding, hearing, investigation, claim, or demand against Seller or any of its Affiliates, its giving rise to any such Liabilities, except for: (i) Liabilities set forth on the face of the Latest Financials (or any notes thereto); (ii) Liabilities which have arisen after the applicable date of measurement for the Latest Financials in the Ordinary Course of Business (none of which relates to any breach of contract, breach of warranty, tort, infringement, or violation of law or arose out of any charge, complaint, action, suit, proceeding, hearing, investigation, claim, or demand);; and (iii) Liabilities otherwise expressly disclosed in this Agreement or the Disclosure Schedules. Absence of Certain Changes or Events. Except as set forth on Schedule 4.06, or in connection with the negotiation or execution of this Agreement, since March 31, 2021 through the date of this Agreement, Seller and its Affiliates have conducted the Business in the Ordinary Course of Business in all material respects, and, without limiting the generality of the foregoing, there has not been any (a) Material Adverse Effect, (b) event that would impair or delay the ability of Seller or its Affiliates to consummate the transactions contemplated hereby or by the Ancillary Agreements or otherwise perform its or such Affiliate’s obligations hereunder or thereunder or (c) action or failure to take any action that would have resulted in a breach of Section 6.02 had Section 6.02 been in effect since March 31, 2021.



 

25 Absence of Litigation. Except as set forth on Schedule 4.07, since January 1, 2019 there have been no Proceedings pending or, to the Knowledge of Seller, threatened in writing against Seller or any Affiliate relating primarily to the Business or any Purchased Asset. Neither the Seller nor any Affiliate is subject to or otherwise bound by Order that prohibits or limits the conduct of the Business or the ownership or use of the Purchased Assets. Compliance with Laws; Permits. (a) With respect to the Business, each of Seller and its Affiliates is in compliance in all material respects, and since January 1, 2019, has conducted the Business in compliance in all material respects with all applicable Laws and Orders, including all Health Care Laws. Except as provided in Schedule 4.08(a), since January 1, 2019, neither Seller nor any Affiliate thereof with respect to the Business or any Purchased Asset has received (i) any written notice of, or been charged with (and received written notice of such charge), any material violation of any Laws, and (ii) any written notice, charge, assertion or other communication, including an Order, from the FDA, FTC or any other Governmental Authority alleging any violation of any Health Care Law with respect to the Business or any Purchased Asset. (b) Since January 1, 2019, neither Seller nor any of its Affiliates, in each case, with respect to the Business or any Purchased Asset, has been a party to or subject to any pending or threatened FDA, FTC, Advertising Self-Regulatory Council, or equivalent state or foreign agency, complaint, investigation, enforcement action, adverse inspection, finding of deficiency, finding of non-compliance, including any FDA Form 483, warning letter, untitled letter, cyber letter, recall, market withdrawal, field safety notice, seizure, injunction, detention, refusal of admittance, import refusal, import detention, civil penalty, criminal investigation or penalty, disqualification, or debarment. Since January
1, 2019, Seller and its Affiliates with respect to the Business and the Purchased Assets have timely filed all serious adverse event reports, in each case as required by applicable Law. Since January 1, 2019, other than as disclosed in Schedule 4.08(b), Seller and its Affiliates have not received any written safety, effectiveness, or other quality-related complaints relating to the Business or the Purchased Assets from any customers or patients. No director, officer, employee of the Seller or any of Affiliates or, to the Knowledge of Seller, no any other Person acting on behalf of Seller, has, with respect to the Business, committed any act, made any statement or failed to make any statement that would reasonably be expected to provide a basis for the FDA to invoke its policy with respect to “Fraud, Untrue Statements of Material Facts, Bribery, and Illegal Gratuities,” as set forth in 56 Fed. Reg. 46191 (Sept. 10, 1991) and any amendments thereto, or a similar policy enforced by any other Company Regulatory Agency. No director, officer, employee of the Seller or any of Affiliates or, to the Knowledge of Seller, no any other Person acting on behalf of Seller, has, with respect to the Business, been convicted of any crime or engaged in any conduct for which debarment is mandated by 21 U.S.C. § 335a(a) or any similar Law or authorized by 21 U.S.C. § 335a(b) or any similar Law. (c) With respect to the Business and the Purchased Assets, since January 1, 2019, Seller and its Affiliates have been in material compliance with, and have had in place, as applicable, policies and procedures intended to ensure compliance with all applicable labeling, safety, notification, registration, manufacturing, testing, advertising, marketing, promotional, approval, clearance, transportation, storage, record-keeping, distribution, reporting, and all other Laws concerning the Products and/or any facilities used by Seller or any of its Affiliates with



 

26 respect to the Business and the Purchased Assets, including under the FDCA, the Federal Trade Commission Act and all regulations promulgated under each of those acts. (d) Since January 1, 2019, no Product has been adulterated or misbranded by Seller or any of its Affiliates in violation of the applicable provisions of the FDCA, no Product has violated Health Care Laws, nor is any such Product an article which may not, under the provisions of section 301 of the FDCA, be introduced into interstate commerce. Seller and its Affiliates do not engage, have not engaged and, do not cause others to engage, and have not caused others to engage in any conduct that constitutes or appears to be pre-approval, pre-clearance, or pre- authorization promotion of the Products. (e) Except as provided in Schedule 4.08(e), there is not pending, and since January 1, 2019, there has not been, any market withdrawal or recall of a Product (whether mandatory or voluntary). There exists no fact or circumstance that would reasonably be expected to impose on Seller or any of its Affiliates with respect to the Business a duty to recall or withdraw any Product or warn any consumer of a product defect in respect of the Business. Since January 1, 2019, the Products developed, formulated, sold, offered for sale, or distributed by Seller or any of its Subsidiaries were manufactured in accordance with the requirements of 21 CFR Parts 111, 210, 211 and 820, and any other current Good Manufacturing Practice requirements under the FDCA. (f) Since January 1, 2019, none of Seller or any of its Affiliates, in each case with respect to the Business or any Purchased Asset, nor, to the Knowledge of Seller, any Person acting on behalf of Seller or any of its Affiliates with respect to the Business or any Purchased Asset, has received any written notice that the FDA or any other Governmental Authority or institutional review board has initiated, or threatened to initiate, any clinical hold or other
action to suspend any planned clinical trial or otherwise restrict any research or study related to any Product. All clinical trials performed by Sellers, its Affiliates or, performed on behalf of Seller or any of its Affiliates regarding Products to date were conducted and are being conducted with applicable federal and state requirements that apply to sponsors and investigators of clinical trials, including the requirements in 21 C.F.R. Parts 50, 54, 56, and 58, and Seller and its Affiliates comply have complied, caused, and have causes third parties’ compliance with such requirements. (g) The Purchased Permits are in full force and effect as of the date of this Agreement. None of Seller nor any of its Affiliates is violating or, since January 1, 2019, has violated, in each case in any material respect, the terms of any Purchased Permit, and since January 1, 2019, no event has occurred which, with notice or the lapse of time or both, would constitute a material violation of any material Purchased Permit. Intellectual Property Rights. (a) Seller or its Affiliate either owns or has a valid license to all Transferred Intellectual Property Rights. Schedule 4.09(a) lists all Transferred Owned Intellectual Property Rights which (as of the date hereof) are (i) subject to any issuance, registration, application or other filing by, to or with any Governmental Authority, specifying as to each, as applicable: the title, mark, or design; the jurisdiction by or in which it has been issued, registered, or filed; the patent number, registration or application serial number (if not issued or registered); and the issue, registration, or filing date (if not issued or registered) (the “Registered Intellectual Property



 

27 Rights”) and (ii) material unregistered Trademarks (together with the registered Trademarks and Trademark applications, the “ACH Brands”). Seller or its Affiliate owns the Transferred Owned Intellectual Property Rights free and clear of all Liens (other than Permitted Liens). Seller or its Affiliate has made all payments of any registration, maintenance, or renewal fees that are due with respect to maintaining or renewing each item of Registered Intellectual Property Rights except to the extent Seller or the applicable Affiliate has decided in its reasonable business judgment or in the Ordinary Course of Business to allow the registration for any such Registered Intellectual Property Rights to lapse (“Permitted IP Terminations”). All Registered Intellectual Property Rights are subsisting and are valid and enforceable except with regard to any Permitted IP Terminations. The Intellectual Property Rights in and to all registered Trademarks in the ACH Brands are solely owned by the Seller or one of its Affiliates and are subsisting and are valid and enforceable and, except as set forth in Schedule 4.09(a), none of the registered Trademarks in the ACH Brands are included or will be included in the set of Permitted IP Terminations. (b) Schedule 4.09(b) lists all material Intellectual Property Agreements as in effect on the date hereof, and separately specifying for each such Intellectual Property Agreement the date, title, and parties thereto, excluding (i) Intellectual Property Agreements which are shrink- wrap, click-wrap, or other similar types of agreements, or agreements for mass-licensed software or Intellectual Property Rights, (ii) nondisclosure agreements, and (iii) Intellectual Property Agreements granting customers, vendors or suppliers of the Business or Seller or its Affiliates, as applicable, the non-exclusive right to use the Intellectual Property Rights subject thereto so long as such Intellectual Property Agreements were entered into in the Ordinary Course of
Business (collectively, the Intellectual Property Agreements on Schedule 4.09(b), the “Material Intellectual Property Agreements”). (c) The Transferred Owned Intellectual Property Rights, the Intellectual Property Rights licensed or sublicensed to Seller or its Affiliates under the Intellectual Property Agreements, and the Intellectual Property Rights provided for the benefit of Buyer under the Supply Agreement and the Transition Services Agreement are collectively all Intellectual Property Rights necessary for the operation of the Business as currently conducted as of the Closing. (d) Except as set forth in Section 4.09(d), no current or former officer, manager, directors, employee, consultant or independent contractor of the Seller in respect to the Business or any other Person has any right, title or interest in, to or under any Transferred Owned Intellectual Property that has not been either (A) irrevocably assigned or transferred to Seller or one of its Affiliates or (B) licensed (with the right to grant sublicenses) to Seller or one of its Affiliates under an exclusive, irrevocable, worldwide, royalty free, fully paid and assignable license that is included as one of the Intellectual Property Agreements. (e) The Seller and its Affiliates have taken, and currently take, commercially reasonable measures to protect the confidentiality of the trade secrets and all other confidential information included in the Transferred Intellectual Property Rights, including the trade secrets and other confidential information with respect to all Products. All Persons who have had access to any trade secrets or other confidential know-how with respect to the Business, in each case, are either subject to a confidentiality policy in the employee handbook or have executed and delivered to the Seller or one of its Affiliates a written Contract providing for the confidentiality and nondisclosure by such Person of any trade secrets and all other confidential know-how with respect



 

28 to the Business. Neither the Seller or any of its Affiliates, nor any other Person, is in breach of any such confidentiality policy in the employee handbook or Contracts. (f) The Seller and its Affiliates, as applicable, have rights to use all databases, datasets and data which are primarily related to the Business and all such rights are either included as part of the Purchased Assets (including under rights provided to the Business under one or more Intellectual Property Agreements) or Buyer is otherwise provided with the benefit of such rights under the Supply Agreement or the Transition Services Agreement. (g) To the Knowledge of Seller, the operation of the Business as currently conducted does not infringe, misappropriate or otherwise violate any Intellectual Property Rights of any other Person. As of the date of this Agreement, there is no Proceeding initiated by any other Person pending or, to the Knowledge of Seller, threatened in writing, or any Order, against Seller or any of its Affiliates alleging that the operation of the Business as currently conducted by Seller or any of its Affiliates infringes, misappropriates or otherwise violates, any Intellectual Property Rights of any other Person. (h) To the Knowledge of Seller, no Person is engaging in any activity that infringes, misappropriates or otherwise violates, any of the Transferred Owned Intellectual Property Rights. (i) To the Knowledge of Seller, none of the Transferred Owned Intellectual Property Rights is subject to any Proceeding or Order that restricts the use, transfer or licensing thereof by Seller or any of its Affiliates or that affects the validity, use or enforceability of such Transferred Owned Intellectual Property Rights. (j) To the Knowledge of Seller, no proprietary software owned by Seller or its Affiliates that is part of the Purchased Assets is subject to any “copyleft” or other obligation or condition (such as under the GNU Public License, Lesser GNU Public License, or Mozilla Public License)
that requires, or conditions the use or distribution of such software or portion thereof on, (i) the disclosure, licensing, or distribution of any source code for any portion of any software, or (ii) the granting to licensees of the right to make derivative works or other modifications to such software or portions thereof. Environmental Matters. (a) Except as set forth on Schedule 4.10(a): (i) the Business and Seller and its Affiliates with respect to the Business are in, and since January 1, 2019 have been in, material compliance with applicable Environmental Laws (which compliance includes the possession of all Environmental Permits and compliance with the terms and conditions thereof); (ii) there is no Environmental Claim pending against, or to the Knowledge of Seller threatened against, Seller or its Affiliates in respect of the Business; and



 

29 (iii) neither Seller nor any Affiliate thereof nor, to the Knowledge of Seller, any other Person has since January 1, 2019 generated, placed, stored, transported, arranged for transport or Released any Hazardous Materials produced by, or resulting from the operations of Business, except for inventories of such substances to be used, and wastes generated therefrom, in the Ordinary Course of Business (which inventories and wastes, if any, have been stored or disposed of in accordance in all material respects with applicable Environmental Laws). (b) Seller has made available to Buyer complete and correct copies of material studies, audits, assessments, memoranda and investigations pertaining to Hazardous Materials at any property currently or previously used or operated primarily for the Business or regarding Seller’s and its Affiliates’ compliance with applicable Environmental Laws in respect of the Business that, in each case, are in their possession and which have been prepared since January 1, 2019. (c) Seller has not received any written notice that any real property used in connection with the Business is listed or is proposed for listing on the National Priorities List pursuant to CERCLA, the Comprehensive Environmental Response, Compensation and Liability Information System List, any registry of contaminated land sites or on any similar state or foreign list of sites requiring investigation or cleanup, and no Lien (other than Permitted Liens) has been filed against either the personal or real property used in the Business under any Environmental Law regulation promulgated thereunder or order issued with respect thereto. Material Contracts. (a) Schedule 4.11(a) contains a complete and accurate list of the following Contracts to which Seller or its Affiliates are a party as of the date of this Agreement and that primarily relate to the Business (other than any purchase orders (including purchase orders issued under any such Contracts) and Plans) (together
with the Material Intellectual Property Agreements listed on Schedule 4.09(b) and the Contracts set forth on Section 4.20 , the “Material Contracts”): (i) material Contracts with Material Customers; (ii) material Contracts with Material Suppliers; (iii) Contracts that require the payment of aggregate consideration to or by Seller or any Affiliate thereof in respect of the Business or any Purchased Asset [*]; (iv) Contracts with any labor union or association representing any Business Employees (including collective bargaining agreements); (v) Contracts relating to the Business that contemplate the acquisition or disposition of any operating business, assets or the capital stock of any other Person, in each case for consideration in excess of $1,000,000, and pursuant to which Seller or its Affiliates have continuing Liabilities that constitute Assumed Liabilities; (vi) Contracts that contemplate any material partnership, joint venture or other similar Contracts related to a strategic collaboration or alliance;



 

30 (vii) Contracts (A) that expressly prohibit Seller or any Affiliate thereof from engaging in business anywhere in the world that is similar to the Business and that is an Assumed Contract, including any Contract that contains non-competition, non- solicitation, or other similar provisions, (B) granting the other party “most favored nation” status in respect of purchases made thereby from, or purchases made by Seller or its Affiliates for, the Business and that is an Assumed Contract, or (C) granting the other party any exclusive rights to purchase products from or sell products to the Business and that are material to the Business; (viii) any Contract, other than a Contract with an employee of Seller or its Affiliates, that contemplates the payment of royalties, commissions, or other payments based on provision of services or sales of products, whether related to licensing or development of Intellectual Property Rights or otherwise; (ix) any Assumed Contract that requires pursuant to its terms the purchase of materials, supplies, equipment, services, or data [*]; and (x) any Contract to provide a guaranty, indemnification, reimbursement, contribution, assumption, or endorsement of, or any substantially similar commitment with respect to, the obligations, Liabilities, or Indebtedness of any other Person, except Contracts entered into in the Ordinary Course of Business. (b) Each Material Contract is a legal, valid and binding obligation of Seller or applicable Affiliate thereof party thereto and, to the Knowledge of Seller, each other party to such Material Contract, and is enforceable against Seller or applicable Affiliate thereof party thereto and, to the Knowledge of Seller, each other party to such Material Contract, in each case, subject to and in accordance with its terms, subject to Creditors’ Rights. None of the Seller, any Affiliate thereof or, to the Knowledge of Seller, any other party to any Material Contract is in material breach, default or violation of or under any of
the Material Contracts, and no condition exists or event has occurred that (whether with or without notice or lapse of time or both) would constitute such a breach, default or violation by Seller, any of its Affiliates or, to the Knowledge of Seller, any other party thereto. (c) Seller has made available to Buyer true, complete and accurate copies of each Material Contract, or, to the extent such Material Contracts could not be disclosed in whole or in part as a result of any confidentiality or other legal restriction, Seller has made available to Buyer such portions of those Material Contracts as Seller has reasonably determined that it could disclose in accordance with applicable Law or such confidentiality restrictions. Taxes. (a) All income and other material Tax Returns required to have been filed on or prior to the Closing Date by Seller (or its Affiliates) have been or will be duly and timely filed (taking into account any extension of time to file granted or obtained). All income and other material Taxes owed by Seller and its Affiliates (whether or not shown as due on such Tax Returns) have been paid or will be timely paid. Except as set forth on Schedule 4.12(a), there are no Tax Liens on any of the Purchased Assets other than Liens for Taxes not yet due and owing.



 

31 (b) Seller (or one of its Affiliates) has properly withheld and deposited all material Taxes (and timely paid to the appropriate Taxing Authority) from its employees, independent contractors, customers and any other applicable payees. Seller (or one of its Affiliates) has prepared in all material respects and maintained in all material respects accurate Tax Records with respect to the Purchased Assets, and has timely filed all Tax Returns and Tax Records relating to such withheld Taxes that are required to be filed with a Taxing Authority. (c) Except as set forth on Schedule 4.12(c), there are no outstanding written requests, agreements, Consent or waivers of the applicable statutory period of limitations with respect to any Taxes relating to the Purchased Assets. Real Property. Neither Seller nor any Affiliate thereof owns, leases or otherwise occupies any real property used primarily in connection with the operation of the Business. Brokers. Except as set forth on Schedule 4.14, no broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission from Seller or any of its Affiliates in connection with any transaction contemplated by this Agreement or the Ancillary Agreements as a result of Contracts entered into by Seller or any such Affiliate. Purchased Assets. (a) Seller or one of its Affiliates has and will have immediately prior to the Closing, and upon the Closing (assuming receipt of all necessary Consents, Orders, registrations, declarations, notices, reports or other filings with, any Governmental Authority or other Persons) (i) will transfer to Buyer, good and marketable title to, or, in the case of Purchased Assets that are subject to a lease, license or other Contract right, valid and subsisting leasehold, license or Contract interests in, each of the Purchased Assets, (ii) in each case free and clear of all Liens, except for Permitted Liens. (b) The Purchased Assets other than Excluded Assets referred to in Section 2.02 constitute in al
material respects all of the tangible and intangible assets (i) of the Seller and its Affiliates that are primarily related to the Business as operated immediately prior to the Closing and (ii) together with the services to be provided pursuant to the Ancillary Agreements (including the Transition Services Agreement and the Supply Agreement) and the services to be provided by Buyer and its Affiliates, are sufficient in all material respects for Buyer to conduct and operate the Business from and after the Closing Date in substantially the same manner as conducted by Seller and its Affiliates immediately prior to the Closing. All items of tangible personal property in the possession of Seller or its Affiliates and that are owned or leased by Seller or its Affiliates that are included in the Purchased Assets are in good operating condition, ordinary wear, tear, and customary scheduled maintenance excepted. Employee and Benefit Matters.



 

32 (a) Each Plan is and has been established, maintained and administered in all material respects in accordance with its express terms and with the requirements of ERISA, the Code and other applicable Law. (b) No Plan is (i) a multiemployer plan as defined in Section 3(37) of ERISA or has two or more contributing sponsors, at least two of whom are not under common control, within the meaning of Section 4063 of ERISA, (ii) subject to Section 4063 or 4064 of ERISA, (iii) subject to Section 412 of the Code, Section 430 of the Code or Title IV of ERISA, or (iv) provides for post-termination health or welfare benefits, except as required by ERISA Section 601 or other applicable Law. (c) If intended to be qualified within the meaning of Code Section 401(a), each Plan has received a favorable determination letter from the IRS, or is a pre-approved plan that is entitled to rely on a favorable opinion or advisory letter issued by the IRS to the pre-approved plan provider, as to its qualification, and to the Knowledge of Seller, nothing has occurred that would reasonably be expected to cause the loss of such qualification. (d) The Business could not reasonably constitute one-third or more of the “gross fair market value” (as defined in Treas. Reg. §1.280G-1) of the assets of the Seller and its Affiliates taken as a whole for purposes of Section 280G of the Code and, therefore, Section 280G is not applicable to the transactions contemplated by this Agreement. (e) Neither Seller nor any of its Affiliates is a party to any collective bargaining agreement in respect of the Business, nor, to the Knowledge of Seller, are there any activities or proceedings of any labor union to organize any Business Employees. There are no material strikes, work stoppages, slowdowns, lockouts, unfair labor practice charges/claims/suits, arbitrations or grievances, or other material labor disputes, pending or threatened against or involving any Business Employees or the Business. (f) With
respect to each Business Employee, Seller and its Affiliates are currently in compliance with, and since January 1, 2016 have been in compliance with, all applicable Laws relating to the employment of labor, including those related to wages, hours, collective bargaining and the payment and withholding of Taxes. Insurance. (a) There are no insurance policies maintained exclusively by and for the benefit of the Business. (b) Seller has not received any written notice of pending or threatened termination of any insurance policy maintained by Seller or any of its Affiliates under which the Business is entitled to any benefit (collectively, the “Seller Insurance Policies”) as it relates to the Business and/or the Purchased Assets, and Seller and its Affiliates are in compliance in all material respects with all terms and conditions contained therein. (c) There are no material claims, accidents, exposures, occurrences or disputes relating to the Business and/or the Purchased Assets covered by the Seller Insurance Policies that



 

33 Seller or any of its Affiliates have failed to tender for coverage under such Seller Insurance Policies. FCPA, Sanctions and Export Controls. (a) Since January 1, 2018, neither Seller or any Affiliate thereof nor, to the Knowledge of Seller, any director, officer or employee of Seller or any of its Affiliates that is engaged in the Business (such Persons the “Covered Persons”) has, with respect to the Business, (i) taken or authorized any action that violates any provision of the U.S. Foreign Corrupt Practices Act of 1977, as amended, or any applicable Law passed pursuant to the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, or any other applicable anti-corruption or anti-bribery Law (collectively, the “Anti-Corruption Laws”), or (ii) received any notice, request or citation or been made aware of any allegation, investigation, inquiry, action, charge or other Proceeding with regard to a potential violation by any Covered Person of any Anti-Corruption Law. (b) Seller, its Affiliates, and to the Knowledge of the Seller, the Covered Persons, are, and since January 1, 2018have been, in respect of the Business, in compliance in all material respects with all Laws administered by OFAC or any other Governmental Authority imposing economic sanctions and trade embargoes against designated Persons. (c) Seller, its Affiliates, and, to the Knowledge of the Seller, the Covered Persons are, and since January 1, 2018have been, in compliance in all material respects with all Export Control Laws and anti-money laundering laws, in each case applicable to the Business. No action by or before any Governmental Authority involving Seller, any Affiliate thereof or any Covered Person in respect of the Business with respect to Export Control Laws or anti-money laundering laws is pending or, to the Knowledge of Seller, threatened in writing. Material Customer and Material Suppliers. Schedule 4.19 contains a true and
complete list of the Material Customers and Material Suppliers. Since January 1, 2019, neither Seller nor any Affiliate thereof has received written notice that any of the Material Customers or Material Suppliers intends to cease purchasing from, contracting with, selling to or dealing with the Business in a manner that is not materially consistent with the purchasing, contracting, selling or dealing with the Business in 2020, subject to ordinary course fluctuations in purchases and sales reflecting the then-current business environment and any changes to any such purchases, contracting selling or dealing arising as a result of COVID-19. Transactions with Related Parties. Except for the Ancillary Agreements or as set forth on Schedule 4.20, there is presently no transaction or Contract between or among Seller and its Affiliates, on the one hand, and the Business, on the other hand. Privacy and Data Security. (a) In connection with its collection, access, disclosure, storage, transfer, and/or use of any personally identifiable information from any individuals, the Business complies with, and since January 1, 2019 has complied with, (i) all applicable Laws pertaining to data protection, data privacy, data security, cybersecurity, and cross-border data transfer, in all relevant jurisdictions and (ii) Seller’s and its Affiliates’ privacy policies and notices with respect to the



 

34 Business, other than any non-compliance that would not, individually or in the aggregate, be adverse in any material respect to the Business. (b) Since January 1, 2019, to the Knowledge of Seller, there has been no security breach, unauthorized access, use, modification, or disclosure, or other adverse incident related to personally identifiable information relating to the Business, that would require notification of individuals, other affected parties or any Governmental Authority. (c) Seller and its Affiliates have in effect policies and procedures, as it relates to the Business, that are reasonable for the industry in which the Business participates and that are designed to protect (i) the confidentiality, integrity, and availability of the software, systems, and websites that are involved in the collection and/or processing of personally identifiable information in connection with the Business and (ii) personally identifiable information in the possession and/or control of Seller and its Affiliates in connection with the Business from unauthorized use, access, disclosure, and modification. Inventory. The Finished Goods Inventory manufactured since January 1, 2019 has been manufactured in accordance with the applicable specifications therefor and good manufacturing practices in all material respects. The Finished Goods Inventory, while in possession of Seller or its Affiliates, has been stored and handled in conformity with the applicable specifications for the Products in all material respects. Since January 1, 2019 through the date of this Agreement, there are no existing or, to the Knowledge of Seller, threatened, product liability, warranty or other similar claims alleging that any Product is defective or fails to meet any product warranties. Limitation of Representations and Warranties. NOTWITHSTANDING ANY PROVISION OF THIS AGREEMENT TO THE CONTRARY, EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES EXPRESSLY MADE BY
SELLER IN THIS ARTICLE IV AND THE ANCILLARY AGREEMENTS, NONE OF SELLER, ITS AFFILIATES OR ANY OF THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES OR REPRESENTATIVES MAKE OR HAVE MADE ANY OTHER REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, IN RESPECT OF THE BUSINESS, ANY OF THE PURCHASED ASSETS OR ASSUMED LIABILITIES, THE OPERATION OF THE BUSINESS BEFORE OR AFTER THE CLOSING, THE PROBABLE SUCCESS OR PROFITABILITY OF THE BUSINESS AFTER THE CLOSING, ANY FINANCIAL PROJECTION OR FORECAST RELATING TO SELLER, ANY OF ITS AFFILIATES OR THE BUSINESS. EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES EXPRESSLY MADE BY SELLER IN THIS ARTICLE IV OR IN THE ANCILLARY AGREEMENTS, ALL OTHER REPRESENTATIONS AND WARRANTIES, WHETHER EXPRESSED OR IMPLIED, ARE EXPRESSLY DISCLAIMED BY SELLER. ARTICLE V REPRESENTATIONS AND WARRANTIES OF BUYER Except as set forth on the Disclosure Schedule, and subject to the terms set forth in Section 12.07 of this Agreement, Buyer hereby represents and warrants to Seller as follows:



 

35 Formation and Qualification of Buyer. Buyer is a corporation duly incorporated, validly existing and, to the extent legally applicable, in good standing under the Laws of its jurisdiction of formation or organization and has the requisite power and authority to operate its business as now conducted. Buyer is duly qualified as a foreign corporation or other organization to do business, and, to the extent legally applicable, is in good standing, in each jurisdiction in which the character of its owned, operated or leased properties or the nature of its activities with respect to its business makes such qualification necessary, except for jurisdictions in which the failure to be so qualified or in good standing would not have materially impair or delay the ability of Buyer or its Affiliates to consummate the transactions contemplated by this Agreement and the Ancillary Agreements to which it is a party or otherwise perform its obligations hereunder and thereunder. Authority; Enforceability. Each of Buyer and its Affiliates has the requisite power to execute, deliver and perform its obligations under this Agreement and the Ancillary Agreements (including the consummation of the transactions contemplated hereby and thereby) to which it is or will be a party. The execution, delivery and performance by each of Buyer and its Affiliates of this Agreement and the Ancillary Agreements (including the consummation of the transactions contemplated hereby and thereby) to which it is or will be a party have been duly authorized by all requisite entity action on the part of Buyer and/or its Affiliates, as applicable. This Agreement has been duly executed and delivered by Buyer. Each Ancillary Agreement has been (or will be) duly executed and delivered by Buyer and/or its Affiliates, as applicable. Assuming due authorization, execution and delivery thereof by Seller, this Agreement constitutes a legal, valid and binding obligation of Buyer, enforceable against Seller in accordance
with its terms, subject to the Creditors’ Rights. Assuming due authorization, execution and delivery thereof by Seller and any other parties thereto, and upon execution and delivery thereof, the Ancillary Agreements to which Buyer and/or its Affiliates is or will be a party will constitute, legal, valid and binding obligations of Buyer or the applicable Affiliate thereof, enforceable against Buyer and/or its Affiliates, as applicable, in accordance with their respective terms, subject to Creditors’ Rights. No Conflicts. Provided that all Consents listed on Schedule 5.04 have been obtained, the execution, delivery and performance by Buyer and/or its Affiliates, as applicable, of this Agreement and the Ancillary Agreements do not and will not: (a) violate or conflict with the Governing Documents of Buyer or any such Affiliate thereof; (b) violate or conflict with any Law or Order applicable to Buyer or any such Affiliate thereof; or (c) result in any breach of, or constitute a default (with or without notice or lapse of time, or both) under, or give to any Person any right to terminate, amend or accelerate any right or obligation under any Contract to which Buyer or any Affiliate thereof is a party or otherwise bound, except (in the case of clauses (b) and (c) immediately above) for any such violations, conflicts, breaches, defaults or rights as would not materially impair or delay the ability of Buyer and its Affiliates to consummate the transactions contemplated by this Agreement and the Ancillary Agreements to which it is a party or otherwise perform its obligations hereunder and thereunder. Consents and Approvals. The execution, delivery and performance by Buyer and/or its Affiliates, as applicable, of this Agreement and the Ancillary Agreements to which Buyer and/or its Affiliates, as applicable, is a party do not and will not require any Consent or waiver from, or any material filing with or notification to, any Governmental Authority or other



 

36 Person by Buyer or any such Affiliate thereof, except the filing, or receipt of, any Consents, waivers or notices listed on Schedule 5.04. Absence of Restraints; Compliance with Laws. (a) No facts or circumstances exist that would impair or delay the ability of Buyer or its Affiliates to consummate the transactions contemplated by this Agreement and the Ancillary Agreements to which it is a party or otherwise perform its obligations under this Agreement and the Ancillary Agreements to which it is a party. (b) Neither Buyer nor any Affiliate thereof is in violation of any Laws or Orders applicable to the conduct of their respective businesses, except for violations the existence of which would not materially impair or delay the ability of Buyer or its Affiliates to consummate the transactions contemplated by this Agreement and the Ancillary Agreements to which it is a party or otherwise perform its obligations hereunder and thereunder. (c) There are no Proceedings pending or, to the knowledge of Buyer, threatened, against or involving Buyer or any Affiliate thereof that would materially impair or delay the ability of Buyer or its Affiliates to consummate the transactions contemplated by this Agreement and the Ancillary Agreements to which it is a party or otherwise perform its obligations hereunder and thereunder. Sufficiency of Funds. Buyer has sufficient capital, and on the Closing Date, and on the date the Adjustment Amount becomes due pursuant to Section 3.06 (if applicable), Buyer will have sufficient funds, to make the payments required pursuant to Article III and to consummate the transactions contemplated by this Agreement and the Ancillary Agreements. Buyer acknowledges that its obligations set forth in this Agreement are not contingent or conditioned upon any Person’s ability to obtain or have at the Closing sufficient funds necessary to make the payments required pursuant to Article III or for Buyer to consummate the transactions
contemplated by this Agreement and the Ancillary Agreements. Brokers. Other than Sawaya Partners, no broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission from Buyer or any of Buyer’s Affiliates in connection with any transaction contemplated by this Agreement and/or the Ancillary Agreements as a result of Contracts entered into by Buyer or any such Affiliate. Solvency. Assuming the accuracy of the representations and warranties in Article IV, immediately after giving effect to the consummation of the transactions contemplated by this Agreement and the Ancillary Agreements (including any financings being entered into in connection therewith) and taking into account all obligations of Buyer pursuant to this Agreement and the Ancillary Agreements to which it is a party: (a) the fair saleable value of the assets of Buyer and any of its Affiliates acquiring any of the Purchased Assets will be greater than the total amount of their respective Liabilities; (b) Buyer and its Affiliates will be solvent and able to pay their respective debts and obligations in the Ordinary Course of Business as they become due; (c) no transfer of property is being made and no obligation is being incurred in connection with the transactions contemplated by this Agreement and the Ancillary Agreements with the intent to hinder, delay or defraud either present or future creditors of any of Buyer or its Affiliates in



 

37 connection with the transactions contemplated by this Agreement and/or the Ancillary Agreements; and (d) Buyer and its Affiliates will have adequate capital to carry on their respective businesses and all businesses in which they are about to engage. Independent Investigation. Buyer has conducted a review and analysis of the business, operations, assets, liabilities, results of operations, financial condition and prospects of the Business, the Purchased Assets and the Assumed Liabilities. BUYER HEREBY ACKNOWLEDGES THAT NEITHER SELLER, ITS AFFILIATES NOR ANY OTHER PERSON IS MAKING ANY REPRESENTATION OR WARRANTY OTHER THAN THE REPRESENTATIONS AND WARRANTIES EXPRESSLY SET FORTH IN ARTICLE IV AND THE ANCILLARY AGREEMENTS. WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, BUYER HEREBY ACKNOWLEDGES THAT, EXCEPT TO THE EXTENT EXPRESSLY SET FORTH IN ARTICLE IV OR THE ANCILLARY AGREEMENTS, NEITHER SELLER, ITS AFFILIATES NOR ANY OTHER PERSON IS MAKING ANY REPRESENTATION OR WARRANTY IN RESPECT OF THE BUSINESS, ANY OF THE PURCHASED ASSETS OR ASSUMED LIABILITIES, THE OPERATION OF THE BUSINESS BY BUYER AFTER THE CLOSING, THE PROBABLE SUCCESS OR PROFITABILITY OF THE BUSINESS AFTER THE CLOSING, ANY FINANCIAL PROJECTION OR FORECAST RELATING TO SELLER, ANY OF ITS AFFILIATES OR THE BUSINESS WHETHER PURSUANT TO ANY PRESENTATION MADE BY OR ON BEHALF OF SELLER, ITS AFFILIATES OR THE BUSINESS, PURSUANT TO ANY ELECTRONIC OR PHYSICAL DELIVERY OF DOCUMENTATION OR OTHER INFORMATION, OR OTHERWISE, TO BUYER OR ITS AFFILIATES AND THEIR RESPECTIVE
REPRESENTATIVES, OR AS TO ANY OTHER MATTER OR THING, AND BUYER EXPRESSLY DISCLAIMS ANY SUCH REPRESENTATION OR WARRANTY. THE BUYER ACKNOWLEDGES THAT, EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES OF THE SELLER EXPRESSLY SET FORTH IN ARTICLE IV, THE BUYER TAKES THE BUSINESS, THE PURCHASED ASSETS AND THE ASSUMED LIABILITIES “AS IS” “WHERE IS” AND “WITH ALL FAULTS”. ARTICLE VI ADDITIONAL AGREEMENTS Access. (a) From the date of this Agreement through the Closing or the earlier termination of this Agreement in accordance with Article XI (the “Interim Period”), upon reasonable prior notice, Seller will, and will cause its Affiliates to, (i) afford the Representatives of Buyer reasonable access, during normal business hours, to the properties, books and records of the Business and (ii) furnish to the Representatives of Buyer such additional financial and operating data and other information regarding the Business as Buyer or its Representatives may from time to time reasonably request for purposes of consummating the transactions contemplated by this Agreement and the Ancillary Agreements and preparing to operate the Business following the Closing but only so long as such additional financial and operating data is prepared by Seller or its Affiliates in the Ordinary Course of Business and is therefore in their possession or control, in each case, at the sole cost and expense of Buyer; provided that Buyer will indemnify and hold harmless Seller and each Affiliate thereof from any and all Losses incurred with respect to



 

38 (A) Seller, its Affiliates or their respective property, or Representatives that is caused by Buyer’s or its Representatives’ access to any information or properties as contemplated hereby or (B) any injury to any of Buyer’s Representatives that occurs on the property of such Seller or its Affiliates, in each case, in connection with Buyer’s exercise of its rights pursuant to this Section 6.01(a). (b) Notwithstanding anything in this Agreement to the contrary: (i) (A) in no event will Seller or its Affiliates be obligated to provide any (1) access or information in violation of any applicable Law, (2) information with respect to bids, the identity of any bidder, confidentiality or non-disclosure agreements, letters of intent, expressions of interest or other proposals received in connection with transactions comparable to those contemplated by this Agreement or any information or analysis relating to any such communications (“Sales Process Information”), (3) information the disclosure of which would reasonably be expected to jeopardize any applicable privilege (including attorney-client privilege) available to Seller or its Affiliates relating to such information, (4) information the disclosure of which would cause Seller or its Affiliates to breach a confidentiality obligation to which it is bound, or (5) Tax Returns of Seller or its Affiliates, and (B) the access to information contemplated by Section 6.01 (a) will not unreasonably interfere with any of the businesses, personnel or operations of Seller or its Affiliates or the Business; (ii) the auditors and accountants of Seller or its Affiliates or the Business will not be obligated to make any work papers available to any Person except in accordance with such auditors’ and accountants’ normal disclosure procedures, and then only after such Person has signed a customary agreement relating to such access to work papers in form and substance reasonably acceptable to such auditors or accountants; (iii) Buyer and its Representatives
will have no right to perform or cause to be performed any invasive or subsurface investigations of the properties of the Business, including any sampling or testing of the air, soil, surface water, groundwater, building materials or other environmental media; (iv) from the date of this Agreement through the Closing, without the prior written consent of Seller (which consent shall not be unreasonably withheld, conditioned or delayed), neither Buyer nor any of its Representatives will contact any employees of, suppliers to, or customers of, Seller or its Affiliates in respect of the Business in connection with or with respect to this Agreement, any Ancillary Agreement or any transaction contemplated hereby or thereby, or to otherwise discuss the business or operations of the Business; (v) neither Seller nor its Affiliates will be required to disclose, or cause or seek to cause the disclosure of, to Buyer or its Affiliates or Representatives (or provide access to any properties, books or records of Seller or its Affiliates that would reasonably be expected to result in the disclosure to such Persons or others of) any competitively sensitive information or any confidential information relating to trade secrets or technology, processes, trademark, trade name, service mark or copyright applications or product development, or pricing and marketing plans, nor will Seller or its Affiliates be



 

39 required to permit or cause or seek to cause others to permit Buyer or its Affiliates or Representatives to have access to or to copy or remove from the properties of Seller or its Affiliates any documents, drawings or other materials that might reveal any such confidential information; and (vi) if the Parties (or their Affiliates) are in an adversarial relationship in litigation or arbitration, the furnishing of information, documents or records contemplated by this Section 6.01 will be instead subject to applicable rules relating to discovery. (c) If so requested by Seller, Buyer will enter into a customary joint defense agreement or common interest agreement with one or more of Seller or its Affiliates with respect to any information provided to Buyer, or to which Buyer gains access, pursuant to this Section 6.01 or otherwise. Ordinary Conduct. During the Interim Period, except (w) with the prior written consent of Buyer (which shall not be unreasonably conditioned, withheld or delayed), (x) as expressly contemplated or required by this Agreement and the Ancillary Agreements, (y) for the matters set forth on Schedule 6.02, or (z) as required by applicable Law (including any COVID- 19 Measures): (a) Seller shall, and shall cause its Affiliates to use commercially reasonable efforts to (i) conduct the Business in the Ordinary Course of Business, (ii) maintain and preserve intact the current operations of the Business and the rights, franchises, goodwill, and relations of the Business’s customers, lenders, suppliers, vendors, regulators, and others having business relationships with the Business, (iii) manage the Finished Goods Inventory in the Ordinary Course of Business and (iv) [*] for advertising, marketing and similar expenditures related to the Products. (b) Seller shall not, and shall cause its Affiliate to not, do any of the following with respect to the Business without the prior written consent of Buyer (which shall not be unreasonably conditioned, withheld or
delayed): (i) terminate the employment of any Business Employee other than for misconduct or other acts constituting, in Seller’s sole discretion, good cause; (ii) grant any Lien on any Purchased Asset (other than granting a Permitted Lien on any such Purchased Asset), unless any such Lien will be released at or before the Closing; (iii) other than in the Ordinary Course of Business, enter into any transactions or Contracts with Seller or any Affiliate thereof that would be binding on the Business after the Closing or that otherwise constitutes an Assumed Liability; (iv) make, change or revoke any material Tax election in respect of the Business unless required by GAAP or any other applicable Law or that are effected generally by Seller and their Affiliates in the applicable jurisdiction in question; (v) amend, terminate, renew or cancel any Material Contract in effect on the date hereof (excluding any such Material Contract that terminated in accordance



 

40 with its terms), or enter into any new Contract that would constitute a Material Contract if in effect on the date hereof, in each case other than in the Ordinary Course of Business; (vi) transfer, abandon, dedicate to the public, fail to maintain, or allow to lapse or otherwise dispose of Transferred Owned Intellectual Property Rights, other than in the Ordinary Course of Business; (vii) waive, modify, release, or assign any material rights or claims under any Assumed Contract or Purchased Permit; (viii) settle, or compromise any Proceeding by or against Seller or any of its Affiliates if such settlement or compromise contains any non-monetary obligations affecting the Business or the Purchased Assets; (ix) sell, assign, license, or transfer any of its material assets, except for sales in the Ordinary Course of Business; (x) change any artwork on any Product, other than in the Ordinary Course of Business; or (xi) enter into any legally binding commitment with respect to any of the foregoing prohibited actions. (c) Notwithstanding anything to the contrary contained in this Agreement (including Section 6.02(b)), Buyer acknowledges on behalf of itself and its Affiliates and its and their Representatives that the operation of the Business will remain in the dominion and control of Seller and its Affiliates until the Closing and that nothing contained in this Agreement will give the Buyer, directly or indirectly, the right to control or direct the Business prior to the Closing. Confidentiality. Buyer acknowledges that information provided to it in connection with this Agreement, including information provided under Section 6.01, is subject to the Confidentiality Agreement, and the terms of the Confidentiality Agreement are hereby incorporated into this Agreement by reference and will continue in full force and effect (and all obligations thereunder will be binding upon Buyer, its Representatives and any other parties subject thereto) until the Closing, at which time the
obligations under the Confidentiality Agreement will terminate with respect to Evaluation Material (as defined in the Confidentiality Agreement) relating to [*](for the avoidance of doubt, obligations with respect to Evaluation Material concerning Seller or its Affiliates (other than the Business, the Purchased Assets and the Assumed Liabilities) or their respective businesses, any Excluded Asset or any Excluded Liability will survive the Closing). If for any reason the Closing does not occur and this Agreement is terminated, the Confidentiality Agreement will continue in full force and effect in accordance with its terms; provided that the term of the Confidentiality Agreement will be deemed to be amended so that the term extends until the date that is two years from the date of termination of this Agreement. For the avoidance of doubt, the provisions in the Confidentiality Agreement which by their terms survive the termination of the Confidentiality Agreement will continue in full force and effect in accordance with their terms.



 

41 Insurance. Seller will use commercially reasonable efforts to maintain, or cause the applicable Affiliate thereof to maintain, in effect through the Closing Date, insurance, fidelity bonds and surety bonds relating to the Business that is not materially less advantageous to the Business when compared to the insurance that is in effect as of the date hereof in respect of the Business. With respect to occurrences, acts, omissions, claims, or circumstances prior to the Closing relating to the Business that are covered by Seller’s and its Affiliates’ occurrence-based insurance policies or other insurance policies to which Seller and its Affiliates may have access (the “Retained Seller Insurance Policies”), following the Closing, Buyer may submit to the Seller and Seller will, on behalf of the Business, use (and cause its Affiliates to use) commercially reasonable efforts to make claims or otherwise exercise rights under such Retained Seller Insurance Policies subject to the terms and conditions of such Retained Seller Insurance Policies (or any contractual rights or obligations relating thereto) and pay to Buyer the amounts actually received by the Seller or any Affiliate thereof in respect of such claims under such Retained Seller Insurance Policies, to the extent such coverage and limits are available under such policies and programs less any out-of-pocket expenses incurred in connection therewith, it being agreed that (a) no such payments will be made in respect of any self-insurance provided by Seller or any Affiliate thereof (or any other Person that holds any such Retained Seller Insurance Policy) or in respect of any deductibles or retention included in or that apply to any such Retained Seller Insurance Policy, and (b) in no event will Seller or any Affiliate thereof be required to commence, or threaten to commence, any Proceeding in connection with the foregoing; provided, however, that Buyer will indemnify Seller and its Affiliates, and pay, and, if requested advance, to
them the amount of any reasonable and documented out-of-pocket fees and expenses and other Losses (as well as any increased insurance premiums) incurred by the Seller and its Affiliates or other relevant Persons in connection with or as a result of the making of any such claims or otherwise complying with the terms set forth in this Section 6.04. Acquisition Proposals. Until the earlier of the Closing or the termination of this Agreement in accordance with its terms, Seller shall not, and shall cause each of its Representatives not to, directly or indirectly, (i) solicit, initiate or knowingly encourage, or take any action to solicit, initiate or knowingly encourage the making of any submission, proposal or offer that constitutes or that would reasonably be expected to lead to, an Acquisition Proposal, (ii) enter into, participate in, maintain or continue any discussions or negotiations relating to, any Acquisition Proposal with any Person other than Buyer or any of its Affiliates or its or their respective Representatives, (iii) furnish to any Person other than Buyer or any of its Affiliates or its or their respective Representatives any information that Seller believes or should reasonably know would be used for the purposes of formulating any inquiry, expression of interest, proposal or offer relating to an Acquisition Proposal, or take any other action regarding any inquiry, expression of interest, proposal or offer that constitutes, or would reasonably be expected to lead to, an Acquisition Proposal or (iv) accept any Acquisition Proposal or enter into any agreement, arrangement or understanding providing for the consummation of any transaction contemplated by any Acquisition Proposal or otherwise relating to any Acquisition Proposal. Seller shall, and shall cause each of its Representatives to, (i) immediately cease and cause to be terminated any and all existing activities, discussions or negotiations with any Persons conducted prior to or on the date hereof with respect to any

Acquisition Proposal, and (ii) promptly request the return or destruction of all confidential information provided to any other Person pursuant to a confidentiality agreement or otherwise in connection with any such discussions, negotiations or other activities.



 

42 Misallocations; Reimbursement. In the event that at any time or from time to time following the Closing, (a) Buyer or its Affiliates receives or otherwise possesses any Excluded Asset, or any mail or package addressed to or intended for Seller or any of its Affiliates not relating to the Purchased Assets or the Assumed Liabilities, Buyer shall promptly transfer, or cause its applicable Affiliate to transfer, such Excluded Asset, mail or package to Seller or its designee or (b) Seller or any of its Affiliates receives or otherwise possesses any Purchased Asset, or any mail or package addressed to or intended for Buyer or any of its Affiliates not relating to the Excluded Assets or the Excluded Liabilities, Seller shall promptly transfer, or cause its applicable Affiliate to transfer, such Purchased Asset, mail or package to Buyer or its designee. Each Party shall cooperate with the other Party and use its commercially reasonable efforts to set up procedures and notifications as are reasonably necessary or advisable to effectuate the transfers contemplated by this Section 6.06. The Party whose Purchased Asset or Excluded Asset, mail or package, as applicable, was misallocated, shall promptly reimburse the other Party (and/or its applicable Affiliate(s)) for any reasonable and documented out-of-pocket costs or expenses reasonably incurred by the Party who received or retained such misallocated assets (or such Affiliate(s)) in connection with actions taken in compliance with this Section 6.06. To the extent that Seller or its Affiliates pays an Assumed Liability following the Closing Date, Buyer shall reimburse Seller or the applicable Affiliate thereof for any amount so paid reasonably promptly following a request from Seller, accompanied by reasonable documentation, for payment. To the extent that Buyer or its Affiliates pays an Excluded Liability of Seller or its Affiliates following the Closing Date, Seller shall reimburse Buyer for any amount so paid reasonably promptly
following a request from Buyer, accompanied by reasonable documentation, for payment. The Parties may not assert any set off, hold back, escrow or other restriction against any property described in this Section 6.06. Cooperation; Further Assurances. (a) Subject to the terms and conditions of this Agreement (including the terms set forth in the proviso to the immediately following sentence), Buyer and Seller shall use their commercially reasonable efforts to take, or cause their respective Affiliates and Representatives to take, all actions, and to do, or cause to be done, all things reasonably necessary, proper or desirable, or advisable under applicable Law to satisfy as promptly as practicable all conditions to Closing set forth in this Agreement that are within such Party’s (or the Affiliates or Representatives thereof) control so as to permit the consummation of the transactions contemplated hereby as promptly as practicable and shall cooperate fully with each other (and cause their Affiliates and Representatives to cooperate fully with each other) to that end. Seller and Buyer will each use, and cause their respective Affiliate and Representatives to use, their respective commercially reasonable efforts to obtain Consent of all third parties necessary to consummate the transactions contemplated by this Agreement and the Ancillary Agreements; provided, however, neither Seller nor any of its Affiliates shall be required to expend any material money, incur any loss or detriment, threaten or commence any Proceeding or offer or grant any accommodation (financial or otherwise) to any such third party to obtain any such Consent. (b) From time to time after the Closing, but subject to the proviso in the preceding sub-clause (a) and subject to the provisions of Section 6.09, which, in the event of a conflict between this Section 6.07(b) and the provisions of such section, such provision(s) shall prevail, as and when requested by a Party, the other Party shall use

commercially reasonable efforts



 

43 to execute and deliver, or cause to be executed and delivered, all such documents and instruments, and take, or cause to be taken, all such further or other actions, as such requesting Party may reasonably deem necessary or desirable to give full effect to this Agreement, including filing and recording all assignments and other documents with all Governmental Authorities, all without further consideration other than reimbursement by the requesting Party to the requested Party of reasonable out-of-pocket expenses incurred in connection therewith (subject to the receipt of reasonable documentation in respect thereof). Publicity. Effective from the date of this Agreement, no public release or public announcement concerning this Agreement or the transactions contemplated hereby shall be issued by Seller, on the one hand, or Buyer, on the other hand (or any of their respective Affiliates), on or prior to the Closing Date without the prior written consent of the other Party (which consent shall not be unreasonably withheld, conditioned or delayed). The Parties will consult with each other as to the form and substance of any such public disclosures and seek to agree regarding the form and substance of such disclosures. Notwithstanding the foregoing, nothing contained herein will prohibit either Party (or their respective Affiliates) from (a) making a public release or public announcement as may be required by applicable Law or by applicable rules of any stock exchange or quotation system on which such Party or its Affiliates lists or trades securities, in which case the Party required to make the release or announcement shall, if practicable under the circumstances, allow the other Party reasonable time to comment on such release or announcement in advance of such issuance, or (b) filing any documents or pleadings in any Proceeding between or among the Parties or Affiliates thereof in respect of this Agreement, the Ancillary Agreements or the transactions
contemplated hereby or thereby. Regulatory and Other Authorizations; Consents. (a) Each of Seller and Buyer will exercise reasonable best efforts to, and will cause its Affiliates to exercise reasonable best efforts to, take any and all reasonable actions necessary to make all required filings with Governmental Authorities within ten (10) Business Days of the date of this Agreement and promptly obtain all Consents, Permits and Orders of all Governmental Authorities that may be, or become, necessary for the execution and delivery of, and performance of its obligations pursuant to, this Agreement and the Ancillary Agreements (including the consummation of the transactions contemplated by this Agreement and the Ancillary Agreements) (collectively, the “Government Approvals”) and as is otherwise necessary to obtain such Government Approvals; including, with respect to Buyer or its Affiliates, using reasonable best efforts to avoid the entry of, or effecting the dissolution of, any permanent, preliminary or temporary Order, that would otherwise have the effect of preventing or materially delaying the consummation of the transactions contemplated by this Agreement and the Ancillary Agreements; provided, however, that notwithstanding any other obligation in this Agreement, Buyer and its Affiliates shall not be required to (A) commit to, or effect, by consent decree, hold separate order or otherwise, the sale, divestiture, transfer, license, disposition, or hold separate (through the establishment of a trust or otherwise) of such assets, properties, or businesses of Buyer or its Affiliates or of the Purchased Assets to be acquired pursuant to this Agreement as are required to be divested in order to avoid the entry of any decree, judgment, injunction (permanent or preliminary), or any other order that would make the transactions contemplated by this Agreement and the Ancillary Agreements unlawful or would otherwise materially delay or prevent the

consummation of the transactions contemplated by this Agreement and the Ancillary



 

44 Agreements, (B) terminate, modify, or assign existing relationships, Contracts, or obligations of Buyer or its Affiliates or, following the Closing, those relating to any Purchased Assets or the Business, (C) change or modify in any manner which is material and adverse to Buyer or its Affiliates any course of conduct regarding future operations of Buyer or its Affiliates or, following the Closing, the Purchased Assets or the Business, or (E) otherwise take or commit to take any other action which is material and adverse to Buyer or its Affiliates that would limit Buyer’s or its Affiliates’ freedom of action with respect to, or their ability to retain, one or more of their respective operations, divisions, businesses, product lines, customers, assets or rights or interests, or following the Closing, their freedom of action with respect to the Purchased Assets or the Business (including, and for the avoidance of doubt, any sale, divestiture, transfer, license, or disposition whatsoever, or holding separate of any operations, divisions, businesses, product lines, customers, assets or rights or interests whatsoever). (b) [*] fees or make other payments required by applicable Law to any Governmental Authority in order to obtain any such Government Approvals, Consents, Orders or approvals, including all filing fees (including the filing fee under the HSR Act). (c) Buyer will not, and will not permit any of its Affiliates to, take any action (including acquiring or agreeing to acquire by merging or consolidating with, or by purchasing a substantial portion of the assets of or equity in, or by any other manner, any Person or portion thereof, or otherwise acquiring or agreeing to acquire any assets) that would reasonably be expected to have the effect of (i) delaying, impairing or impeding the receipt of, or increasing the risk of not receiving, any required Government Approval or the issuance, reissuance or transfer of any Permit necessary in connection with the consummation of the
transactions contemplated by this Agreement and the Ancillary Agreements, (ii) delaying, impairing or impeding the expiration of any applicable waiting period with respect to a Government Approval (and will not, without the prior consent of Seller, withdraw or refile any filing or restart the waiting period on any Governmental Authority’s review, or enter into a timing agreement with a Governmental Authority), (iii) increasing the risk of any Governmental Authority entering an Order prohibiting or delaying the consummation of the transactions contemplated by this Agreement and the Ancillary Agreements or (iv) otherwise delaying the consummation of the transactions contemplated by this Agreement and the Ancillary Agreements. (d) Each Party will promptly notify the other Parties of any material oral or written communication it or any of its Representatives receives from any Governmental Authority relating to the matters that are the subject of this Section 6.09 or this Agreement or the Ancillary Agreements or the transactions contemplated hereby or thereby, permit the other Parties and their respective Representatives to review in advance any communication relating to such matters proposed to be made by such Party to any Governmental Authority and provide the other Parties with copies of all substantive correspondence, filings or other communications between them or any of their Representatives, on the one hand, and any Governmental Authority or members of its staff, on the other hand, relating to such matters; provided that materials proposed to be submitted in response to any such Governmental Authority communication may be redacted (i) to remove references concerning the valuation of the Business; (ii) as necessary to comply with Contractual arrangements or applicable Law; and (iii) as necessary to address reasonable attorney-client or other privilege or confidentiality concerns. No Party will agree to (or allow any Affiliate thereof

to) participate in any meeting or discussion with any Governmental Authority in respect of any



 

45 such filings, investigation or other inquiry unless it consults with the other Parties in advance and, to the extent permitted by such Governmental Authority, gives the other Parties the opportunity to attend and participate at such meeting. Subject to the Confidentiality Agreement and to the applicable terms of this Agreement, the Parties will, and will cause their Affiliates to, coordinate and cooperate fully with each other in exchanging such information and providing such assistance as the other Parties may reasonably request in connection with the foregoing and in seeking early termination of any applicable waiting periods if available under applicable Law. Nothing in this Section 6.09(d) will be applicable to Tax matters or to any interactions or obligations with respect to any Governmental Authority to the extent not so permitted by such Governmental Authority. Termination of Intra-Group Arrangements. Effective as of the Closing, the Contracts or arrangements between or among Seller and its Affiliates, on the one hand, and the portion of the Business that is represented by the Purchased Assets and the Assumed Liabilities, on the other hand, that are set forth on Schedule 4.20 shall terminate and cease to be of any further force or effect. R&W Insurance Policy. (a) On or prior to the Closing, Buyer will pay or cause to be paid, all costs and expenses related to the R&W Insurance Policy, including the total premium, underwriting costs, brokerage commission, due diligence fees, Taxes related to such policy and other fees and expenses of such policy and take all steps and do all other actions that may be reasonably required in order to ensure that the R&W Insurance Policy is issued on or before the Closing Date. Buyer covenants and agrees to not cancel, redeem, amend or take any action that would adversely affect the terms and conditions of the R&W Insurance Policy, included as related to Seller. Buyer and its Affiliates will not novate or otherwise assig
its rights under such R&W Insurance Policy (or do anything which has a similar effect); provided, however, that Buyer will have the right to assign its rights under such R&W Insurance Policy, in whole or in part, at any time to any Affiliate of Buyer or to any successor to Buyer, whether by way of merger, consolidation, reorganization, sale of assets or otherwise, or to any lender of Buyer or its Affiliates as collateral security, so long as such assignment does not adversely impact any Seller or any of its Affiliates. Notwithstanding the foregoing or anything to the contrary contained herein, nothing contained herein will effect Seller’s obligations (and Buyer’s rights) in respect of any Excluded Liability. Notwithstanding the foregoing or anything to the contrary contained herein, neither Seller nor any Affiliate thereof will have any liability to Buyer for a breach of any representation or warranty following the Closing and, in all events, Buyer’s sole recourse regarding a breach of any representation or warranty will be to the R&W Insurance Policy other than any recourse Buyer may have against Seller in connection with Seller’s Fraud, provided that nothing contained herein will effect Seller’s obligations (and Buyer’s rights) in respect of any Excluded Liability. (b) At Buyer’s request and at Buyer’s sole cost and expense, Seller and its Affiliates will use commercially reasonable efforts to cooperate with Buyer and its Affiliates in any efforts to obtain the R&W Insurance Policy; provided that, for the avoidance of doubt, Seller and its Affiliates will not be required to take any action, or deliver any information, if Seller or any Affiliate thereof is permitted in accordance with the other terms of this Agreement to not take such action or deliver such information directly with (or to) Buyer, and in no event will Seller or any Affiliate thereof be required to be make any accommodation, incur any material expenses or



 

46 fees or modify or amend any of the terms of this Agreement or the Ancillary Agreements in connection with the foregoing. For the avoidance of doubt, the obtaining of the R&W Insurance Policy is not a condition to Buyer’s obligation to consummate the transactions contemplated hereby, and Buyer will therefore be required to proceed and consummate the transactions contemplated hereby irrespective of whether it or any Affiliate thereof obtains the R&W Insurance Policy. Bulk Transfer Laws. Each of Buyer and Seller hereby waives compliance by the other Party (and its Affiliates) with any applicable bulk sale or bulk transfer Laws of any jurisdiction in connection with the sale of the Purchased Assets to, and assumption of the Assumed Liabilities by, Buyer. Retained Names and Marks. Buyer hereby acknowledges that all right, title and interest in and to the name, “Akorn”, together with all variations and acronyms thereof and all trademarks, service marks, Internet domain names, trade names, trade dress, company names and other identifiers of source or goodwill containing, incorporating or associated with any of the foregoing (collectively, “Retained Names and Marks”) are owned exclusively by Seller or its Affiliates, and, subject to and without limiting the terms of the Transition Services Agreement, that any and all right of the Business to use the Retained Names and Marks shall terminate as of the Closing Date and shall immediately revert to Seller or the applicable Affiliate thereof, along with any and all goodwill associated therewith. Buyer further acknowledges that it has no rights, and is not acquiring any rights, to use the Retained Names and Marks and shall not use any of the foregoing other than as expressly permitted by the Transition Services Agreement. Preservation of Books and Records. Seller and its Affiliates shall have the right to retain copies of all books and records of the Business relating to periods ending on or prior to the
Closing Date. Buyer agrees that it shall preserve and keep, or cause to be preserved and kept, all books and records received by Buyer or any of its Affiliate from Seller or any of its Affiliate in connection with this Agreement and the Ancillary Agreements (“Acquired Records”) in the possession of Buyer or its Affiliates for the longer of (a) any applicable statute of limitations and (b) a period of six (6) years from the Closing Date. Access to Information After Closing. During the period during which Buyer is required to preserve Acquired Records pursuant to Section 6.14, Representatives of Seller and its Affiliates shall, upon reasonable advance written notice and for any reasonable Tax or other bona fide business purpose, have access during normal business hours to examine, inspect and copy such Acquired Records to the extent that such access may reasonably be required by Seller in connection with matters relating to or affected by the operations of the Business prior to the Closing Date. During such period, Buyer shall provide, or cause to be provided to, Seller or its Affiliates, access during normal business hours to the Acquired Records of the Business as Seller or its Affiliates shall reasonably request in writing in connection with any Proceeding to which Seller or any of its Affiliates is a party, in connection with requirements under applicable Law, in connection with any financial or Tax reporting of Seller or any Affiliate thereof or for any other bona fide business purpose, and Buyer shall reasonably cooperate and assist Seller or its Affiliates in connection therewith; provided, that Seller shall reimburse Buyer for all reasonable and documented out-of-pocket expenses incurred by Buyer (and that Buyer would not otherwise have incurred) in complying with the foregoing requirement. After the applicable period, before Buyer



 

47 or any of its Affiliates shall dispose of any of the Acquired Records, Buyer shall give at least ninety (90) days’ prior written notice of such intention to dispose to Seller, and Seller or any of its Affiliates shall be given an opportunity, at its cost and expense, to remove and retain all or any part of such Acquired Records as it may elect. Any books, records or other information provided by Buyer to Seller or its Representatives or Affiliates pursuant to this Section 6.15 shall constitute Proprietary Information of Buyer and be subject to Section 6.18 . Without limiting the generality of the foregoing, from and after the Closing, Seller shall, and shall cause its Representatives and Affiliates and successors and assigns to, provide reasonable cooperation to Buyer, any of Buyer’s Affiliates, and their respective counsel in connection with any lawsuit, claim or other Proceeding (and/or any appeal therefrom) which relates to events occurring prior to the Closing or of which such Seller has relevant information, communications, documents, or other materials; provided, that Buyer shall reimburse Seller for all reasonable and documented out-of-pocket expenses incurred by Seller in complying with the foregoing requirement. [Reserved] . Proprietary Information. Seller covenants that, following the Closing, all confidential and proprietary information and documents solely concerning the Business and/or Purchased Assets, including (a) customer and prospect lists, details of agreements and communications with customers and prospects, and other customer information, (b) sales plans and projections, product pricing information, protocols, acquisition, expansion, marketing, financial and other business information and existing and future products and business plans and strategies; (c) sales proposals and sales material; (d) research and development; (e) purchasing, operating and other cost data; (f) special customer needs, cost and pricing data; including all such information
to the extent recorded in manuals, memoranda, projections, reports, minutes, plans, drawings, sketches, designs, data, specifications, software programs and records, in each case whether or not legended or otherwise identified as Proprietary Information (collectively, the “Proprietary Information”) known to the Seller or its Affiliates or their respective Representatives, shall be maintained in confidence and shall not be disclosed by the Seller or its Affiliates or their respective Representatives without the Buyer’s prior written consent, unless (i) the Seller can demonstrate that such Proprietary Information became otherwise publicly available after the Closing through no fault of the Seller or its Affiliates or their respective Representatives or (ii) disclosed in connection with any Proceeding among the Parties as contemplated by Section 12.10. Notwithstanding any of the foregoing and for the avoidance of any doubt, Seller and its Affiliates may, to the extent reasonably necessary, continue to use and disclose any information or documents in connection with any Excluded Assets or otherwise in connection with any other business other than the Business and any such information or documents shall not constitute Proprietary Information. If the Seller or any of its Affiliates or their respective Representatives are compelled to disclose any Proprietary Information by judicial or administrative process or other requirements of Law, the Seller will promptly notify the Buyer in writing, to the extent permitted by Law, and will disclose only that portion of such information the Seller is advised by its counsel is legally required to be disclosed, provided, that the Seller, at Buyer’s sole cost and expense, will use commercially reasonable efforts to obtain an appropriate protective order or other reasonable assurance that confidential treatment will be accorded such information.



 

48 ARTICLE VII EMPLOYEE COMMUNICATIONS Employee Communications. Prior to the Closing, Buyer shall not issue any communication (including any electronic communication) to any Business Employee without the prior written approval of Seller. The Parties shall mutually consider and agree to the contents, scope, form and timing of any communications by Buyer with the Business Employees on all employment-related matters in connection with this Agreement (the “Employment Matters”). At an time following the Parties’ agreement in accordance with the preceding sentence, Buyer will, upon invitation by Seller, participate in any communication sessions relating to Employment Matters organized by Seller (the “Employee Sessions”). Without limiting the foregoing, prior to the Closing, the Parties agree that at all times (a) they shall consult with the each other prior to either or both of Parties carrying out any Employee Sessions or otherwise effecting any communications to the Business Employees relating to Employment Matters, and (b) Buyer shall not make any representations (on behalf of itself or Seller) relating to any Employment Matters. Notwithstanding the foregoing to the contrary, the Parties agree and acknowledge that the Buyer is permitted to communicate with Business Employees in connection with matters relating to the Transition Services Agreement or Supply Agreement. ARTICLE VIII TAX MATTERS Property Taxes and Assessments. For purposes of this Agreement, in the case of real property Taxes, personal property Taxes and similar ad valorem Taxes that are imposed on a periodic basis and that are levied with respect to the Purchased Assets or the Business for any Straddle Period, each of Seller and Buyer shall be allocated and timely pay its Pro Rata Portion of such Taxes. Notwithstanding the foregoing and for purposes of this Agreement, in the case of any Taxes described in this Section 8.01 that are determined
on an arrears basis, such Taxes shall be treated as levied for the taxable period immediately preceding the taxable period for which such Taxes are levied under applicable Law. If any Taxes subject to proration pursuant to this paragraph are paid by Buyer, on the one hand, or Seller, on the other hand, then the proportionate amount of such Taxes for which the non-paying party is responsible under the terms of this Agreement shall be promptly reimbursed to the paying party by the non-paying party after the payment of such Taxes. Any refunds, credits or similar benefits of such Taxes for such taxable periods shall be allocated between Buyer and Seller in the same manner that the Taxes to which the refunds, credits or similar benefits relate are allocated, and Seller shall promptly pay to Buyer, or Buyer shall promptly pay to Seller, as the case may be, the portion of such refund, credit or similar benefit received or realized that is allocable to the other party hereunder. If Tax statements for any Purchased Assets or the Business are sent directly to Seller by a Taxing Authority after the date of this Agreement, then that Seller shall cause such statements to be forwarded promptly to Buyer. Transfer Taxes. Transfer Taxes incurred as a result of the transactions contemplated hereby shall be borne [*] The Parties shall cooperate in timely providing each other with such certificates or forms as may be necessary or appropriate to establish an exemption from (or otherwise reduce), or timely file Tax Returns with respect to, any Transfer Taxes.



 

49 Taxes Generally. Except as otherwise provided in this Agreement, as among the Parties hereto; (a) Seller shall be responsible for and pay all Taxes levied and imposed upon, or in connection, with the Purchased Assets or Business on or before the Closing Date (including, in the case of a taxable period within which the Closing Date occurs, any Taxes allocable to the portion of the taxable period ending on the Closing Date); (b) Buyer shall be responsible for and pay all Taxes levied or imposed upon, or in connection with, the Purchased Assets or Business after the Closing Date (including, in the case of a taxable period within which the Closing Date occurs, any Taxes allocable to the portion of the taxable period beginning after the Closing Date); and (c) Seller and Buyer will each be responsible for their own income and franchise taxes, if any, arising from the transactions contemplated by this Agreement. Cooperation. Buyer and Seller shall, and shall cause their respective Affiliates to, reasonably cooperate with respect to Tax matters. Buyer and Seller shall provide one another with such information as is reasonably requested in order to enable the requesting Party to complete and file all Tax Returns, and prepare and maintain Tax Records, that they may be required to file or maintain with respect to the Business or the Purchased Assets or to respond to audits, inquiries or other proceedings by any Taxing Authority and otherwise to satisfy Tax requirements. Such cooperation shall further include (a) promptly forwarding copies of appropriate notices, forms, or other communications received from or sent to any Taxing Authority and (b) promptly providing reasonably requested copies of all relevant Tax Returns and Tax Records together with accompanying schedules and related workpapers, documents relating to rulings, audits, or other determinations by any Taxing Authority and records concerning the ownership and tax basis of property, in each case
only to the extent such materials relate to the Business or the Purchased Assets. Each of Seller and Buyer will retain all Tax Returns, schedules and work papers and all material records or other documents in its possession (or in the possession of its Affiliates) relating to Tax matters relevant to the Purchased Assets for the taxable period first ending after the Closing and for all prior taxable periods until the later of (i) the expiration of the statute of limitations of the taxable periods to which such Tax Returns and other documents relate, without regard to extensions, or (ii) six (6) years following the due date (without extension) for such Tax Returns. Any information obtained under this Section 8.04 shall be kept confidential, except as may be otherwise necessary in connection with the filing of Tax Returns or claims for refund or in conducting an audit or other proceeding. ARTICLE IX CONDITIONS TO CLOSING Conditions to Seller’s Obligations. The obligation of Seller to effect the Closing is subject to the fulfillment or written waiver by Seller of each of the following conditions: (a) Representations and Warranties. (i) The representations and warranties of Buyer contained in Article V of this Agreement (other than the Buyer Fundamental Representations) shall be true and correct in all respects, without giving effect to any materiality or material adverse effect qualifications therein, on and as of the Closing Date (except to the extent such representations and warranties shall have been expressly made as of an earlier date, in which case such representations and warranties shall have been true and correct in all respects as of such earlier date, without giving effect to any materiality or material adverse effect qualifications



 

50 therein) with the same force and effect as if made on and as of the Closing Date (or such earlier date), except where any failures of such representations and warranties to be so true and correct, individually or in the aggregate, would not reasonably be expected to have a material adverse effect on, or materially delay, the consummation of the transactions contemplated by this Agreement by Buyer, and (ii) the Buyer Fundamental Representations shall be true and correct in all respects, on and as of the Closing Date, with the same force and effect as if made on and as of the Closing Date. (b) Performance of Obligations of Buyer. Buyer shall have performed or complied with, in all material respects, all obligations and covenants required by this Agreement to be performed or complied with by Buyer by the Closing. (c) No Order. No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any Law or Order (whether temporary, preliminary or permanent) that has the effect of making the transactions contemplated by this Agreement or the Ancillary Agreements illegal or otherwise prohibiting the consummation of such transactions. (d) Regulatory Consents. Any applicable waiting period (or any extension thereof) under the HSR Act shall have expired or been terminated. (e) Closing Deliveries. Buyer shall have made the deliveries required by Section 3.04. Conditions to Buyer’s Obligations. The obligation of Buyer to effect the Closing is subject to the fulfillment or written waiver by Buyer of each of the following conditions: (a) Representations and Warranties. (i) The representations and warranties of Seller contained in Article IV of this Agreement (other than the Seller Fundamental Representations) shall be true and correct in all respects, without giving effect to any materiality or Material Adverse Effect qualifications therein, on and as of the Closing Date (except to the extent such representations and warranties shall have been
expressly made as of an earlier date, in which case such representations and warranties shall have been true and correct in all respects as of such earlier date, without giving effect to any materiality or Material Adverse Effect qualifications therein) with the same force and effect as if made on and as of the Closing Date (or such earlier date), except where any failures of such representations and warranties to be so true and correct, individually or in the aggregate, would not reasonably be expected to have a Material Adverse Effect, and (ii) the Seller Fundamental Representations shall be true and correct in all respects (other than de minimis inaccuracies), on and as of the Closing Date, with the same force and effect as if made on and as of the Closing Date (except to the extent such representations and warranties shall have been expressly made as of an earlier date, in which case such representations and warranties shall have been true and correct in all respects (other than de minimis inaccuracies) as of such earlier date). (b) Performance of Obligations of Seller. Seller shall have performed or complied with, in all material respects, all obligations and covenants required by this Agreement to be performed or complied with by Seller by the Closing.



 

51 (c) No Order. No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any Law or Governmental Order (whether temporary, preliminary or permanent) that has the effect of making the transactions contemplated by this Agreement or the Ancillary Agreements illegal or otherwise prohibiting the consummation of such transactions. (d) Regulatory Consents. Any applicable waiting period (or any extension thereof) under the HSR Act shall have expired or been terminated. (e) No Material Adverse Effect. No Material Adverse Effect shall have occurred and been continuing since the date hereof. (f) Closing Deliveries. Seller shall have made the deliveries required by Section 3.03. Frustration of Closing Conditions. Neither Seller nor Buyer may rely on the failure of any condition set forth in this Article IX to be satisfied if such failure was caused by such Party’s breach of this Agreement. Waiver of Closing Conditions. Notwithstanding anything to the contrary, upon the occurrence of the Closing, any condition set forth in this Article IX that was not satisfied as of the Closing will be deemed to have been irrevocably and unconditionally waived by the applicable Party as of and from the Closing. ARTICLE X NO SURVIVAL; INDEMNIFICATION No Survival. With the express intent of modifying any statute of limitations that may apply under applicable Law, the representations and warranties made by the Parties in this Agreement (or in any certificate delivered pursuant to the terms hereof) and the agreements and covenants of the Parties made in this Agreement that, by their express terms, are to be performed prior to or at the Closing, will, in each case, not survive the Closing and will therefore terminate and be of no further force and effect from and after the Closing, and no Party will have any liability with respect thereto (including in connection with any breach or inaccuracy thereof) from and after the Closing, other than
for Fraud; provided, that the foregoing shall not limit recourse under the R&W Insurance Policy procured by Buyer or any Affiliate thereof, subject to Section 6.11. The agreements and covenants of the Parties made in this Agreement that, by their express terms, are to be performed following the Closing shall survive the Closing in accordance with the terms thereof. (a) Any claim for indemnification based on Fraud shall survive the Closing in accordance with the statute of limitations under applicable Law. Nothing in this Agreement shall limit or prohibit the rights of Buyer to pursue recoveries under the R&W Insurance Policy. By Seller. Subject to the other terms of this Article X, from and after the Closing, Seller will indemnify, defend and hold harmless the Buyer Indemnitees from and against



 

52 any and all Losses suffered or incurred by any Buyer Indemnitee to the extent arising out of or resulting from: (a) any failure of Seller to perform or observe any covenant or agreement contained herein that survives the Closing; (b) any Excluded Asset or Excluded Liability; and (c) the matters set forth on Schedule Section 10.02 (c). By Buyer. Subject to the other terms of this Article X, from and after the Closing, Buyer will indemnify, defend and hold harmless the Seller Indemnitees from and against any and all Losses suffered or incurred by any Seller Indemnitee to the extent arising out of or resulting from: (a) any failure of Buyer to perform or observe any covenant or agreement contained herein that survives the Closing; and (b) any Purchased Asset or Assumed Liability. Indemnity Limitations. Notwithstanding anything to the contrary and except in the case of Fraud, the following terms will apply to any Claim made pursuant to this Article X: (a) The Losses that an Indemnitee is entitled to indemnification for with respect to any Claim made under this Article X will be reduced by any insurance proceeds actually received by such Indemnitee or its Affiliates from any third party with respect thereto (“Third Party Recoveries”), net of the costs and expenses incurred by the Indemnitee to collect any such Third Party Recovery (including reasonable attorneys’ fees and expenses and any deductibles or self-insured retentions, any increases in premium, or any retroactive premium adjustments related to obtaining such insurance proceeds) (collectively, the “Recovery Costs”), it being agreed and understood that an Indemnitee shall use commercially reasonable efforts to seek recovery of a Third Party Recovery prior to or concurrent with the making of any claim for indemnification hereunder if there is a reasonably available Third Party Recovery for such indemnification claim; provided, that if the applicable survival period for such indemnification claim is
set to expire within ninety (90) days of such indemnification claim, then Indemnitee may submit a claim for indemnification hereunder prior to seeking recovery of any applicable Third Party Recovery. Notwithstanding the foregoing of this Section 10.04, in no event shall Buyer or any other Buyer Indemnitee or Seller or any Seller Indemnitees be obligated or required to (i) initiate any Proceeding; (ii) assume or incur any material Liability, or (iii) take any other action that would reasonably be expected to materially disrupt or otherwise materially affect such Buyer’s or any other Buyer Indemnitee’s, or Seller’s or any Seller Indemnitee’s, as applicable, business or operations in connection therewith. If subsequent to receiving any indemnification payment as provided in this Article X in respect of any indemnifiable Loss hereunder, the Indemnitee receives any insurance proceeds or other proceeds from any other Person in respect of such indemnifiable Loss, which when combined with such indemnification payment exceed the aggregate amount of such indemnifiable Loss, then the Indemnitee shall promptly reimburse the Indemnifying Party for



 

53 any such indemnification payment up to the amount of the insurance proceeds received by the Indemnitee, less the Recovery Costs applicable thereto. (b) Claim Procedures. (i) An Indemnitee must promptly provide written notice to an Indemnifying Party of a Claim (a “Claim Notice”) after the Indemnitee learns or becomes aware that it has sustained Losses in respect of such Claim; provided that an Indemnitee’s failure to send or delay in sending a Claim Notice with respect to a Claim will not relieve the Indemnifying Party from Liability hereunder with respect to such Claim except to the extent the Indemnifying Party is actually prejudiced by such failure or delay. (ii) If any third-party Claim is asserted for which an Indemnifying Party is obligated to indemnify an Indemnitee under this Article X, the Indemnifying Party will have the right, at such Indemnifying Party’s sole cost and expense, to assume the defense of such third-party Claim, including the appointment and selection of counsel on behalf of the Indemnitee so long as such counsel is reasonably acceptable to the Indemnitee. If the Indemnifying Party elects to assume the defense of any such third-party Claim, it will notify the Indemnitee of its intent to do so. The Indemnitee will be entitled, at its own cost and expense, to participate with the Indemnifying Party in the defense of any such third- party Claim. Notwithstanding the foregoing, if (i) the Claim for indemnification is with respect to a criminal or regulatory Proceeding, any Proceeding by a Governmental Authority (including any Proceeding in respect of Taxes), or involves a key commercial relationship of the Indemnitee, (ii) the Indemnitee has been advised by counsel that a reasonable likelihood exists of a conflict of interest between the Indemnifying Party and the Indemnitee, (iii) the Indemnifying Party has failed or is failing to vigorously prosecute or defend such claim or will have failed to have engaged counsel reasonably
acceptable to the Indemnitee within a reasonable period of time, (iv) the claim involves injunctive, equitable, or other non-monetary relief against the Indemnitee, or (v) is one in which an adverse judgment would, in the good faith judgment of the Indemnitee, likely be materially adverse to the Indemnitee’s business, then (A) the Indemnifying Party will not be entitled to assume the defense of any such claim or action, (B) the Indemnitee will have the right to conduct and control the defense of such action or claim with counsel of its choosing and the reasonable legal and other expenses incurred by the Indemnitee will be borne by the Indemnifying Party and (C) the Indemnifying Party will not be bound by any defense or settlement that the Indemnitee will make in respect to such action or claim without the consent of the Indemnifying Party, and the Indemnitee will not agree to any such settlement without the prior written consent of the Indemnifying Party. The Indemnifying Party will not be entitled to settle or consent to the entry of any judgment with respect to any third- party Claim without the prior written consent of the Indemnitee. No Indemnitee will unreasonably withhold, delay or condition its consent to settle a third-party Claim. (iii) Notwithstanding the foregoing, the insurer(s) under the R&W Insurance Policy and its/their agents, advisors, and other Representatives shall be permitted to reasonably consult and associate with any party hereto in the defense of any third-party Claim that may reasonably constitute a “Loss” or similar concept under the R&W Insurance Policy and nothing in this Section 10.04(b) shall modify or be deemed to modify



 

54 the relevant claim and claim handling process between the Buyer Indemnitees and the insurer(s) under the terms of the R&W Insurance Policy. (c) Notwithstanding anything to the contrary herein, but without limiting Section 10.01, for the purpose of determining whether there has been an inaccuracy in, or breach of, any representation or warranty, made by Seller hereunder (other than Section 4.06(a)), and for the purpose of determining the amount of Losses that are the subject matter of a claim for indemnification by any Buyer Indemnitee hereunder, each representation, warranty, covenant, and agreement made by Seller hereunder shall be read without regard and without giving effect to the term(s) “material”, “Material Adverse Effect”, “material adverse effect”, “in all material respects”, or similar qualifiers as if such words and surrounding related words (e.g., “reasonably be expected to”, “could have”, “would have”, and similar restrictions and qualifiers) were deleted from such representation, warranty, covenant, or agreement. (d) Without limiting Section 10.01, Seller acknowledges and agrees that (i) the denial of any claim by any Buyer Indemnitee under the R&W Insurance Policy shall not be construed as, or used as evidence that, such Buyer Indemnitee is or is not entitled to indemnification under this Article X, (ii) nothing in this Article X shall limit any of Buyer’s rights under the R&W Insurance Policy, any Person’s right to seek and obtain non-monetary equitable relief to which any Person shall be entitled pursuant to Section 10.04(e) or Section 12.04, or any Person’s right to seek any remedy on account of Fraud, and (iii) subject to the terms of Section 6.11, Buyer is entering into the R&W Insurance Policy and that, in connection therewith, the Buyer Indemnitees may make claims for the same Losses or series of related Losses under both this Article X and the R&W Insurance Policy; provided, that in no event shall Buyer be entitled to any
duplicate recovery, nor shall this Section 10.04(d)(iii) supersede the provisions and limitations in this Section 10.04, in each case, in respect of Seller’s indemnification obligations hereunder. For the avoidance of doubt, termination, modification, or amendment to the R&W Insurance Policy or denial of claims under the R&W Insurance Policy will not impact any of the limitations on indemnification set forth in this Agreement. (e) The Parties acknowledge and agree (on behalf of themselves and their related Indemnitees) that, from and after the Closing, their sole and exclusive remedy with respect to any and all Losses (other than Losses to the extent caused by Fraud) for any breach of any covenant, agreement or obligation set forth herein or otherwise relating to the subject matter of this Agreement, will be pursuant to the indemnification provisions set forth in this Article X; provided that the Parties will have the right to seek and obtain any equitable relief (but not monetary damages) pursuant to Section 12.04. In furtherance of the foregoing, from and after the Closing, each Party (on behalf of itself and its related Indemnitees) hereby irrevocably and unconditionally waives, to the fullest extent permitted under Law, any and all rights, Claims and causes of action for any breach of any covenant, agreement or obligation set forth herein or otherwise relating to the subject matter of this Agreement that such Person may have against any other Party, such Party’s Affiliates and each of their respective Representatives arising under or based upon any Law, except pursuant to the indemnification provisions set forth in this Article X or in the case of Fraud; provided that the Parties will have the right to seek and obtain any equitable relief (but not monetary damages) pursuant to Section 12.04. For the avoidance of doubt, nothing contained herein will limit (i) the rights of the Parties or their Affiliates under any Ancillary Agreement, and (ii) the rights of Buyer to pursue

any claims against the R&W Insurance Policy.



 

55 Tax Treatment. Any payment made by any Person under this Article X will, for Tax purposes, be treated as an adjustment to the consideration paid for the Purchased Assets. ARTICLE XI TERMINATION Termination. Notwithstanding anything to the contrary, this Agreement may be terminated before the Closing: (a) by the mutual written consent of Seller and Buyer; (b) by Seller, if Buyer will have breached any representation or warranty or failed to comply with any covenant or agreement applicable to Buyer that would cause any condition to Closing set forth in Section 9.01(a) or Section 9.01(b) not to be satisfied, and (i) such breach is not waived by Seller or (ii) if such breach has not been waived by Seller but is curable and is not cured by Buyer prior to the earlier to occur of (A) 30 days after receipt of Seller’s notice of its intent to terminate and (B) the Outside Date; provided, however, that the failure of Buyer to effect the Closing when required pursuant to the terms of this Agreement shall be subject to a cure period of three (3) Business Days; provided, further, that the right to terminate this Agreement under this Section 11.01 (b) will not be available to Seller if Seller is then in breach of any of its agreements or covenants contained in this Agreement such that the condition specified in Section 9.02(b) would not be satisfied at the Closing; (c) by Buyer, if Seller will have breached any representation or warranty or failed to comply with any covenant or agreement applicable to Seller that would cause any condition to Closing set forth in Section 9.02(a) or Section 9.02(b) not to be satisfied, and (i) such breach is not waived by Buyer or (ii) if such breach has not been waived by Buyer but is curable and is not cured by Seller prior to the earlier to occur of (A) 30 days after receipt of Buyer’s notice of its intent to terminate and (B) the Outside Date; provided, however, that the failure of Seller to effect the Closing when required pursuant to the terms of
this Agreement shall be subject to a cure period of three (3) Business Days; provided, further, that the right to terminate this Agreement under this Section 11.01 (b) will not be available to Buyer if Buyer is then in breach of any of its agreements or covenants contained in this Agreement such that the condition specified in Section 9.01(b) would not be satisfied at the Closing; (d) by Seller or Buyer if the Closing will not have occurred by October 31, 2021 (the “Outside Date”); provided that the right to terminate this Agreement under this Section 11.01 (d) will not be available to Seller or to Buyer if Seller’s or Buyer’s failure, respectively, to take any action or omit to take any action required to fulfill any obligation under this Agreement will have been the cause of, or will have resulted in, the failure of the conditions set forth in Article IX to have been met before such date; or (e) by either Seller or Buyer in the event that any Governmental Authority of competent jurisdiction will have issued an Order that permanently enjoins the consummation of the purchase of the Purchased Assets or the other transactions contemplated by this Agreement and the Ancillary Agreements and such Order will have become final and non-appealable;



 

56 provided that the right to terminate this Agreement under this Section 11.01 (e) will not be available to Seller or to Buyer if Seller’s or Buyer’s, respectively, failure to fulfill any obligation under this Agreement has been the cause of, or has resulted in, the issuance of such Order. Notice of Termination. If either Seller or Buyer desires to terminate this Agreement pursuant to Section 11.01 , such Party(ies) will give written notice of such termination to the other Party(ies), including a reasonable description of the basis for such termination. Effect of Termination. If this Agreement is terminated pursuant to Section 11.01 , this Agreement will thereupon become null and void and of no further force and effect and no Party shall have any obligation or liability to any other Party arising from the transactions contemplated hereby, except for the Confidentiality Agreement and the provisions of Section 6.03, Section 11.01 and this Section 11.03 and Article X (and the relevant defined terms used therein), all of which will survive any such termination of this Agreement; provided, however, that if such termination will result from the willful (i) failure of a Party to fulfill a condition to the performance of the obligations of the other Party hereunder or (ii) failure to perform a covenant or agreement set forth in this Agreement, such Party will be fully liable for any and all Losses of any kind, character or description incurred or suffered by another Party or any Affiliate thereof as a result of such failure or breach, it being understood that such Losses will not be limited to the reimbursement of expenses and out-of-pocket costs and will expressly include any damages and liabilities incurred by such Party or any Affiliate thereof as a result of the benefit of the bargain that would have otherwise resulted from the consummation of the transactions contemplated by this Agreement. For purposes of this Agreement, a “willful” breach or “willful” failure means a breach that is a
consequence of an omission by, or act undertaken by or caused by, the breaching Party with actual or constructive knowledge that the omission or taking or causing of such act would, or would reasonably be expected to, cause a breach of this Agreement, it being understood and agreed that a failure of Buyer to consummate the transactions contemplated hereby in breach of this Agreement will be deemed to be willful for all purposes hereunder whether or not Buyer had sufficient funds available to consummate such transactions. ARTICLE XII MISCELLANEOUS Expenses. Whether or not the transactions contemplated hereby are consummated, and except as otherwise expressly provided in this Agreement, all costs and expenses incurred by any Party hereto or any Affiliate thereof in connection with this Agreement and the transactions contemplated hereby shall be paid by the Party (or Affiliate thereof) incurring such costs or expenses, but without limitation of the terms of any Ancillary Agreement which provides for the allocation of costs among the parties thereto. Assignment. This Agreement will be binding upon and inure to the benefit of and be enforceable by the respective successors and permitted assigns of the Parties. No Party may assign (whether by operation of Law or otherwise) this Agreement or any rights, interests or obligations provided by this Agreement without the prior written consent of the other Parties. Any attempted assignment in violation of this Section 12.02 will be null and void ab initio. Notwithstanding the foregoing, Buyer (a) may, after the Closing, assign and delegate, in whole or



 

57 in part, its rights and obligations pursuant to this Agreement to its Affiliates, and (b) may assign and delegate this Agreement and its rights and obligations under this Agreement in connection with a merger or consolidation involving Buyer, in connection with a sale of substantially all of the equity securities or assets of Buyer, or in connection with another disposition of substantially all of the Business; provided that in each case Buyer shall remain fully responsible as a primary obligor to satisfy the obligations set forth herein. Amendments; Waiver. No amendment to this Agreement shall be effective unless it shall be in writing and signed by all Parties. No waiver of any term, provision or condition of this Agreement will be effective unless memorialized in writing and signed by the Party against whom such waiver is to be enforced; and no waiver of any breach of this Agreement will be implied from any forbearance or failure of a Party to take action thereon. Remedies; Specific Performance. The Parties hereby agree that irreparable damage for which monetary damages, even if available, would not be an adequate remedy, would occur in the event that any provision of this Agreement (including failing to take such actions as are required of any Party hereunder to consummate the transactions contemplated hereby) is not performed in accordance with its specific terms or is otherwise breached. Accordingly, the Parties agree that each Party shall be entitled to an injunction or injunctions, or any other appropriate form of specific performance or equitable relief, to prevent breaches of this Agreement and to enforce specifically the terms and provisions hereof and thereof in any court of competent jurisdiction in accordance with Section 12.10, this being in addition to any other remedy to which they are entitled under the terms of this Agreement, at Law, in equity or otherwise, and each Party hereby waives any requirement for the securing or posting of any
bond or other collateral in connection with such remedy or any right to object to any such remedy. In furtherance of the foregoing, each the Parties agrees that it will not oppose the granting of an injunction, specific performance, or other equitable relief as provided herein on the basis that any other Party has an adequate remedy at law or an award of specific performance is not an appropriate remedy for any reason at law or in equity. No Third Party Beneficiaries. This Agreement is for the sole benefit of the Parties hereto and their successors and permitted assigns, and, except as otherwise expressly set forth in this Agreement, nothing herein express or implied shall give or be construed to give to any Person, other than the Parties hereto and such successors and assigns, any legal or equitable rights hereunder. Notices. All notices, requests and other communications required or permitted under, or otherwise made in connection with, this Agreement, shall be in writing and shall be deemed to have been duly given (a) when delivered in person, (b) on the date delivered if sent by e-mail with receipt confirmed, (c) upon receipt after dispatch by registered or certified mail, postage prepaid, or (d) on the next Business Day if transmitted by national overnight courier (with confirmation of delivery), in each case, addressed as follows: if to Buyer, to Medtech Products Inc. 660 White Plains Road, Ste 250 Tarrytown, NY 10591



 

58 Attention: General Counsel Email [*] with a copy to (which shall not constitute notice): Reed Smith LLP 10 South Wacker Drive, 40th Floor Chicago, IL 60606 Attention: Michelle L. Moore Nicholas M. Gibson Email: mmoore@reedsmith.com ngibson@reedsmith.com if to Seller, to Akorn Operating Company LLC 1925 West Field Court, Suite 300 Lake Forest, IL 60045 Attention: Chief Legal Officer E-mail: [*] with a copy to (which shall not constitute notice): Willkie Farr & Gallagher LLP 787 Seventh Avenue New York, NY 10019 Attention: Russell L. Leaf Jared Fertman Email: rleaf@willkie.com jfertman@willkie.com Any Party hereto may change the address to which notices and other communications are to be delivered or sent by giving the other Parties notice in the manner herein set forth. Schedules; Exhibits and Annexes. Any capitalized terms used in any Schedule or Exhibit but not otherwise defined therein will be defined as set forth in this Agreement. The representations and warranties of Seller set forth in this Agreement are made and given subject to the disclosures contained in the Disclosure Schedules. The Disclosure Schedules set forth certain information pertaining to and exceptions to the applicable representations and warranties contained herein, but, notwithstanding anything to the contrary, do not, and will not be deemed to, expand the scope or otherwise make any new or additional representations and warranties. Where only brief particulars of a matter are set out or referred to in the Disclosure Schedules or a reference is made only to a particular part of a disclosed document,



 

59 full particulars of the matter and the full contents of the document are deemed to be disclosed. Any matter, information or item disclosed in the Disclosure Schedules, under any specific representation or warranty or Schedule or Section thereof will be deemed to be disclosed and incorporated by reference in any other Schedule or Section of the Disclosure Schedules as though fully set forth in such other Schedule(s) or section(s) so long as the applicability thereof to such other Schedule or Section is reasonably apparent on the face of such disclosure to an independent observer. Inclusion of information in the Disclosure Schedules will not be construed as an admission that such information is material to the business, operations or condition (financial or otherwise) of the Business. The Disclosure Schedules have been arranged for purposes of convenience in separately titled Schedules corresponding to the Sections of this Agreement. Entire Agreement. This Agreement (including the Disclosure Schedules, Annexes and the Exhibits hereto), the Ancillary Agreements and the Confidentiality Agreement contain the entire agreement and understanding between the Parties with respect to the subject matter hereof and supersede all prior agreements and understandings relating to such subject matter. Severability. If any provision of this Agreement or the application of any such provision to any Person or circumstance shall be held invalid, illegal, or unenforceable in any respect by a court of competent jurisdiction, such invalidity, illegality, or unenforceability shall not affect any other provision hereof. Governing Law. This Agreement shall be governed by, and construed in accordance with, the laws of the State of Delaware applicable to contracts executed in and to be performed in that State. All Proceedings arising out of or relating to this Agreement shall be heard and determined exclusively in the Chancery Court of the State of Delaware or, if such court does not
have subject matter jurisdiction, any federal or state court sitting in the City of Wilmington, Delaware (and in the appropriate appellate courts therefrom) (collectively, the “Chosen Courts”), or, if such court does not have jurisdiction over such Proceeding, such Proceeding shall be heard and determined exclusively in any federal or state sitting in the City of Wilmington, Delaware and the appellate courts therefrom. Consistent with the preceding sentence, the Parties hereto hereby (a) submit to the exclusive jurisdiction of the Chosen Courts and the appellate courts therefrom for the purpose of any Proceeding arising out of or relating to this Agreement brought by any Party hereto and (b) irrevocably waive, and agree not to assert by way of motion, defense, or otherwise, in any such Proceeding, any claim that it is not subject personally to the jurisdiction of the above named courts, that its property is exempt or immune from attachment or execution, that the Proceeding is brought in an inconvenient forum, that the venue of the Proceeding is improper, or that this Agreement or the transactions contemplated by this Agreement may not be enforced in or by any of the Chosen Courts. Waiver of Jury Trial. Each of the Parties hereto hereby waives to the fullest extent permitted by applicable Law any right it may have to a trial by jury with respect to any litigation directly or indirectly arising out of, under or in connection with this Agreement, the transactions contemplated by this Agreement or the Ancillary Agreements. Each of the Parties hereto hereby (a) certifies that no representative, agent or attorney of the other Party has represented, expressly or otherwise, that such other Party would not, in the event of litigation, seek to enforce the foregoing waiver and (b) acknowledges that it has been induced to enter into this



 

60 Agreement, the transactions contemplated by this Agreement and the Ancillary Agreements, as applicable, by, among other things, the mutual waivers and certifications in this Section 12.11. Non-Recourse. All claims, obligations, Liabilities, or causes of action (whether in Contract or in tort, in law or in equity, or granted by statute) that may be based upon, in respect of, arise under, out or by reason of, be connected with, or relate in any manner to this Agreement, any Ancillary Agreements or the transactions contemplated hereby or thereby, or the negotiation, execution, or performance of this Agreement, any Ancillary Agreements or the transactions contemplated hereby or thereby (including any representation or warranty made in, in connection with, or as an inducement to, this Agreement), may be made only against (and are expressly limited to) the Persons that are expressly identified as Parties in the preamble to this Agreement or the named parties to any Ancillary Agreement (“Contracting Parties”). No Person who is not a Contracting Party, including any past, present or future director, officer, employee, incorporator, member, partner, manager, stockholder, Affiliate, agent, attorney, or Representative of, and any financial advisor or lender to, any Contracting Party, or any director, officer, employee, incorporator, member, partner, manager, stockholder, Affiliate, agent, attorney, or Representative of, and any financial advisor or lender to, any of the foregoing Persons (collectively, “Nonparty Affiliates”), will have any liability (whether in Contract or in tort, in law or in equity, or granted by statute) for any claims, causes of action, obligations or Liabilities arising under, out of, in connection with, or related in any manner to this Agreement, any Ancillary Agreements or the transactions contemplated hereby or thereby or based on, in respect of, or by reason of this Agreement, any Ancillary Agreements or the transactions contemplated hereby or thereby
or their negotiation, execution, performance or breach hereof. To the maximum extent not prohibited by Law, each Contracting Party hereby irrevocably and unconditionally waives and releases all such Liabilities, claims, causes of action, and obligations against all Nonparty Affiliates. Counterparts; Effectiveness. This Agreement may be executed in counterparts, all of which shall be considered one and the same agreement, and shall become effective when counterparts have been signed by each of the Parties and delivered to the other Parties. The exchange of a fully executed Agreement (in counterparts or otherwise) by electronic transmission in .pdf format or by facsimile shall be sufficient to bind the Parties to the terms and conditions of this Agreement. * * * * * [Signature Page Follows]



 

[Signature Page to Asset Purchase Agreement] IN WITNESS WHEREOF, the Parties have caused this Asset Purchase Agreement to be duly executed as of the date first written above by their respective officers thereunto duly authorized. BUYER: MEDTECH PRODUCTS INC. By: /s/ Christine Sacco Name: Christine Sacco Title: Chief Financial Officer SELLER: AKORN OPERATING COMPANY LLC By: /s/ Douglas Boothe Name: Douglas Boothe Title: President and CEO



 



Exhibit 31.1
 

CERTIFICATIONS
 
I, Ronald M. Lombardi, certify that:

1. I have reviewed this Quarterly Report on Form 10-Q of Prestige Consumer Healthcare Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the
circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations
and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant's other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-
15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

a. Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information
relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being
prepared;

b. Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable
assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting
principles;

c. Evaluated the effectiveness of the registrant's disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and
procedures, as of the end of the period covered by this report based on such evaluation; and

d. Disclosed in this report any change in the registrant's internal control over financial reporting that occurred during the registrant's most recent fiscal quarter (the registrant's fourth
fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant's internal control over financial reporting; and

5. The registrant's other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant's auditors and the audit
committee of the registrant's board of directors (or persons performing the equivalent functions):

a. All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the
registrant's ability to record, process, summarize and report financial information; and

b. Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant's internal control over financial reporting.
Date: August 5, 2021 /s/ Ronald M. Lombardi  

 Ronald M. Lombardi
 Chief Executive Officer

(Principal Executive Officer)



Exhibit 31.2
 

CERTIFICATIONS
 
I, Christine Sacco, certify that:

1. I have reviewed this Quarterly Report on Form 10-Q of Prestige Consumer Healthcare Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the
circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations
and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant's other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-
15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

a. Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information
relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being
prepared;

b. Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable
assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting
principles;

c. Evaluated the effectiveness of the registrant's disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and
procedures, as of the end of the period covered by this report based on such evaluation; and

d. Disclosed in this report any change in the registrant's internal control over financial reporting that occurred during the registrant's most recent fiscal quarter (the registrant's fourth
fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant's internal control over financial reporting; and

5. The registrant's other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant's auditors and the audit
committee of the registrant's board of directors (or persons performing the equivalent functions):

a. All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the
registrant's ability to record, process, summarize and report financial information; and

b. Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant's internal control over financial reporting.
Date: August 5, 2021 /s/ Christine Sacco

 Christine Sacco
 Chief Financial Officer

(Principal Financial Officer)



EXHIBIT 32.1

CERTIFICATION
PURSUANT TO

18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

I, Ronald M. Lombardi, certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that the Quarterly Report of Prestige Consumer Healthcare
Inc. on Form 10-Q for the quarter ended June 30, 2021, fully complies with the requirements of Section 13(a) or 15(d), as applicable, of the Securities Exchange Act of 1934 and that information
contained in such Quarterly Report fairly presents, in all material respects, the financial condition and results of operations of Prestige Consumer Healthcare Inc.

/s/ Ronald M. Lombardi
Name: Ronald M. Lombardi
Title: Chief Executive Officer
(Principal Executive Officer)
Date: August 5, 2021



EXHIBIT 32.2
 

CERTIFICATION
PURSUANT TO

18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002
  
I, Christine Sacco, certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that the Quarterly Report of Prestige Consumer Healthcare Inc.
on Form 10-Q for the quarter ended June 30, 2021, fully complies with the requirements of Section 13(a) or 15(d), as applicable, of the Securities Exchange Act of 1934 and that information
contained in such Quarterly Report fairly presents, in all material respects, the financial condition and results of operations of Prestige Consumer Healthcare Inc.

/s/ Christine Sacco
Name: Christine Sacco
Title: Chief Financial Officer
(Principal Financial Officer)
Date: August 5, 2021

 


